
COUNCIL MEETING AGENDA  
VIA VIDEOCONFERENCE   

 

Date Friday, January 22, 2021 

Time 9:00 a.m. 

Chair Tuma Young QC, First Vice President 

ITEM TOPIC 
TIME 

ALLOTTED 
SPEAKER 

MATERIALS 

(Pg #) 
ACTION 

1. INTRODUCTORY MATTERS/CALL TO ORDER

1.1. Introductory remarks 5 T. Young 1 

2. DISCUSSION OF BIG ISSUE

2.1. High level overview of Budget 60 K. Shewan Overview & 
Discussion 

3. POLICIES & PROCESSES

3.1. Cultural Competence update 30 A. Simmonds/ 
J. Willwerth 

12 Update & 
Discussion 

15 Minute Break 

3.2. 
Task Force to Council 
report/recommendations 30 

A. Nickerson/ 
B. Darrell/ 
M. Ward 

15 
Discussion & 
Direction or 
Approval 

3.3. 

MDPs 

Council to review a recommendation to 
permit multidisciplinary practices in 
Nova Scotia 

30 E. Cummings / 
A. Taillon 

25 Discussion & 
Approval  

3.4. 

2 Minute Evaluation 

Council’s direction on what to share 
with Council members and with 
Governance Committee 

10 T. Pillay 50 Discussion & 
Direction 

Lunch Break 

4. IN CAMERA
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COUNCIL MEETING AGENDA 
VIA VIDEOCONFERENCE   

4.1. 1 Incamera Item T. Young Discussion & 
Approval 

5. CONSENT AGENDA

The Consent Agenda matters are proposed to be dealt with by unanimous consent and without 
debate. Council members may seek clarification or ask questions without removing a matter from the 
consent agenda. Any Member may request that a consent agenda item be moved to the regular 
agenda by notifying the President or the Governance Officer (Katie Lister) prior to the meeting. 

5.1. 
Minutes of November 27, 2020 
Meeting 

51 Approval 

5.2. 

Committee Resignations: 

Jim Rossiter QC – CPCC, 
Executive, Finance, Governance 

George Ash, Hearing Committee 

Approval 

5.3. 

Professional Standards (Criminal) 
Committee – New Standards  

For introduction to council new Charter 
Applications and Cultural Competence 
standards 

55 Approval 

5.4. 

Professional Standards (Real 
Estate) Committee – Revised 
standards  

For approval by Council revised 3.10 - 
Estates and 5.1 - Zoning and 
Occupancy Permits standards 

For introduction to Council revised 3.15 
- Debentures standard 

84 Approval 

5.5. 

Professional Standards (Law Office 
Management) Committee – New 
Standard 

For approval by Council new 9 - 
Succession Planning standard 

96 Approval 

5.6. 
Law Foundation of Nova Scotia 
Board - Society Representatives Approval 
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3 
Version 1 

Updated August 28, 2019 

For approval by Council reappointment 
of Margaret MacKenzie and Dwight 
Rudderham 

6. FOR INFORMATION

6.1. 2020-2021 Council Calendar 105 Information 

6.2. 2020-2021 Activity Plan 107 Information 

6.3. Executive Director’s Report 117 Information 

6.4. President’s Report 119 Information 

7. WRAP UP

8. The 2 Minute Evaluation

Council members are asked to complete the evaluation 

9. MEETINGS

 March 26, 2021, at 9:00 a.m.
 April 23, 2021, at 9:00 a.m.
 May 21, 2021, at 9:00 a.m.
 June 18, 2021, at 1:00 p.m.
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MEMORANDUM 

From: Jane Willwerth 

To: Council 

Date: January 14, 2021 

Subject: Cultural Competence Planning Update 

For: Approval  Introduction  Information X 

INTRODUCTION 

This memo updates Council on staff planning for a potential cultural competence requirement. 
Council last received an update on this work at its November meeting, when it was presented 
with a timeline for completion and a list of talking points and prompts for Council members to 
use when discussing this project with others. 

UPDATE 

Staff are now scheduling the focus groups mentioned in the previous update. They will occur 
over the course of February and early March. They will be held virtually, and discussions will be 
led by Tuma Young QC and Angela Simmonds. The represented groups will be: 

 Community voices

 Large firm leadership

 Solo, small firm and rural practitioners

 Membership-based legal organizations

 New lawyers

Staff are planning for these meetings to occur over lunch and expect each one to take 
approximately 45 minutes, though they are prepared for them to take longer if warranted. 
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COUNCIL ROLE 
 
Staff hope to have Council representation at each of these focus groups. We encourage 
members of Council to consider attending a group where they can serve as an effective bridge 
between focus group attendees and the Society. Council members who believe they can and 
would like to serve this role for one of the groups, please contact either Tuma Young QC, 
Angela Simmonds, or Tilly Pillay QC.  
 
A backgrounder about the focus groups is attached to this memo for Council’s consideration.  
 

NEXT UPDATE 
 
Staff will provide a thematic report describing these conversations at the March meeting of 
Council. 
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Mandatory Cultural Competence Education Background 
The Nova Scotia Barristers’ Society (“the Society”) is seeking to enhance the cultural 
competence of Nova Scotia’s legal profession by providing mandatory education to all practicing 
lawyers.  

The purpose of this initiative is to increase access to quality legal services to the public as Nova 
Scotia lawyers will be supported with the skills, education, and knowledge to provide culturally 
competent legal services.   

This education is a key step to fulfilling our obligations under TRC Call to Action #27, and it 
aligns with our strategic objective to “facilitate education and provide resources and support to 
members to be culturally competent in the delivery of legal services.”  

The Society has provided cultural competence education since 2015-2016 to staff, Council, 
committees, clerks and lawyers through PREP/the Skills Course, workshops and through online 
sessions and resources including the equity lens tool kit. The rollout of a mandatory education 
component is the next step of this plan. 

For this project to be a success, planning must reflect the experience and expertise of those in 
community and in the profession. We have already collected some of this information informally 
as the Society’s Executive have spoken with some County bars, and as our Council members 
engage with their communities and colleagues.  

We’re holding a series of focus groups to collect formal, focused input to inform the 
rollout of this initiative. 

In February and March 2021, the Society will gather input from: 

• Membership-based legal organizations (e.g., CABL-NS, CBA-NS, Eastern Door)
• Managing partners of large and medium-sized law firms and Past Presidents
• Solo and rural practitioners
• Young lawyers
• Community organizations

We will ask the lawyer groups and the community group specific questions. We will ask all 
groups:  

• How aware are you of the Society’s plans for mandatory cultural competence education?
• What are your reactions to learning about this initiative?
• What suggestions do you have for content to include?
• What are the foundational knowledge and skills all lawyers should possess after they

receive this education?
• What steps should happen after the mandatory education is delivered?
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MEMORANDUM TO COUNCIL 

From:  Bryan Darrell, Andrew Nickerson Q.C., Michelle Ward 

Date:  January 22, 2021 

Subject: RACE, DIVERSITY AND SAFE SPACE TASK FORCE REPORT 

For:  Approval     X            Introduction       Information      
 

Recommendation/Motion 

Council supports the recommendations of the Race, Diversity and Safe Space Task Force to engage in a 
three-step process to seek a shared understanding of the complex challenges facing Council. On approval, 
the Task Force members will then work collaboratively towards implementation. 

Background  

We were tasked by the following motion of Council: 

UPON MOTION BY Bryan Darrell and seconded by Andy Nickerson QC a task force would be 
assembled to develop a strategy to deal with race, diversity and safe space and bring 
recommendations to the January Council meeting to address the issue now and for the next 
Council. 

Subsequently, the three of us volunteered for this task because we wanted to be part of a solution that 
would bring Council to a place of cohesion as we move this important work forward. We have met several 
times. It is our collective view that there is no perfect or well-established approach and there are no 
guarantees, however, we all have a responsibility to engage and work in solidarity moving forward. 

We offer what follows only as our best efforts. However, for reasons we will discuss, we believe that the 
Society collectively must find a path forward within its council members and senior staff. We must all take 
ownership of the problem and the path to a solution.  

We discussed the fact that this council has only a few more months. We come to no conclusion as to 
whether the current distress is due to the current make up of the council, a function of the physical 
environment in which Council has been forced to operate, or whether issues have been under the radar 
all the time.  Furthermore we have no understanding as to whether a new council will, or will not, suffer 
the same distress. We have concluded that, given that we have lost executive members and visible 
discomfort has occurred, not to mention the time that has been invested with no seeming resolution in 
the offing, we must address it now.   We are not naïve enough to think it will be a complete or permanent 
solution. 

We seek to create the “safe space” desired. However, what constitutes a “safe space” to each of us is 
quite subjective. It is hoped, that through the process that we propose, we can all come to a common 
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understanding of what “safe space” is, how to implement it, and then ensure that it exists in our 
organization.  At the same time, we must acknowledge that there will be discomfort in the process. This 
process will not be easy but we must all view it as necessary. We must all come away having learned 
something of ourselves and of our sisters and brothers.  

We have struggled to understand the nature of the problem we face, and how it may be approached. The 
source and reference for the process we will describe is Dave Komlos and his book Cracking Complexity. 
We suggest that you watch the 15-minute clip “David Komlos | Leadership Speaker | Cracking Complexity 
YouTube” https://www.youtube.com/watch?v=VnD3bxhe6Xc to understand the approach. Mr. Komlos 
addresses the ideas in a business context, but we believe that the approach is valid for our situation. His 
categorization of problems as simple, complicated, or complex motivates our suggestions. The key points 
are:  

 There are three types of problems; simple, complicated and complex 
 

 Simple problems can be solved by one person.  
Example: Selection of the appropriate university for your professional degree is a simple problem.  
This is a personal choice based on personal preferences 
 

 Complicated Problems – the right approach to solving complicated challenges should include 
involving outside experts. 
Example:  Resolving the details of a wedding, funeral, retirement are complex problems.  Multiple 
people are involved. Professional assistance can reduce but not eliminate some of the issues and 
formal requirements. 

 Complicated problems are not the same as complex problems. 
 

 Complex challenges are multi-dimensional and human with no predetermined solution. Involving 
experts in complex challenges is not helpful. 

 Complex challenges don’t have a recipe or a discreet playbook to be solved 
o Planning a wedding is complicated, having a happy marriage is complex  
o Building a fence is complicated, being a good neighbor is complex 

 Tough complex challenges require a variety of experience and expertise. 
 The participants must create “collaborative collisions” between all participants.    

 
Using the Komlos approach and terminology, our analysis is that the problem we face is not a “simple 
problem”. Equally, we believe that it is not a “complicated problem” that we can call in an expert to solve.  
It is a “complex” problem.  

What happens typically with trying to solve a complex challenge, according to Komlos, is that in our rush 
to action we neglect shared understanding – what is really going on, what really matters and what does 
not matter so much. In fact, shared understanding is the platform for novel thinking, critical mass buy-in 
and action. The Task Force recognizes Council does not have a shared understanding of our current 
challenge, evident in the diversity of responses when individual members are asked to identify the current 
challenge.  Shared understanding is essential for Council to accomplish together before we can ever get 
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to solve the complex challenge we face and will continue to face as we move through this important work 
of diversity. It is therefore why we believe our solution is first and foremost to identify a shared 
understanding.  

Following the Kromlos approach, an outside consultant cannot not help us with this complex challenge.  
We must fashion a solution of our problem ourselves. We must ask questions fearlessly, respectfully and 
with resolve. It is essential that all members make a commitment to assume the good faith of others and 
to value the views of others.  

“It is not the failure of others to appreciate your abilities that should trouble you, but rather your 
failure to appreciate theirs.” – Confucius 
 
“Persistent questioning and healthy inquisitiveness are the first requisite for acquiring learning of 
any kind.” - Mahatma Gandhi 
 

Process for Shared Understanding 

1. Creating and stating a question, a really tough question that we believe if answered would resolve 
a number of confrontational issues experienced during meetings and promote the NSBS approach 
to race and diversity.  The question must define the issue, be specific with the target and have a 
completion date.  This is a tough question.   

2. The next phase of the project is to identify “who’s buy in do you need to resolve the issue and why.”  
In this stage you do not need to get their buy in, you merely list the individuals or groups required 
to gain acceptance of the issue, or question.  This stage helps identify the parameters of the 
situation.  Who is affected and why?  Although this stage seems simple, it is perhaps one of the 
most important of the three stages. 

3. The third stage revolves around what topics we need to identify and discuss to solve the problem.  
Once again, we do not solve the problem or give the discussions to solve the problem. Just identify 
the topics that need to be discussed.   
 
See appendix A attached for further description on the proposed process 
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Conclusion 

We have grappled with the shared understandings of principle and the attitudes we must have to avoid 
failure. We approach this report with much respect for the talents and character of the people at the 
table, but with the belief that frank honesty and self reflection is required of all of us. We must have the 
courage to allow exposure our biases, conscious or unconscious, and our vulnerabilities, and we must 
trust that we will be respected, even when we are challenged. We must not deny that we have biases, 
innate or derived from our life experience. We must resist becoming defensive. We must accept that we 
cannot expect to fully understand walking in the other’s shoes. Yet, we can listen and hear and learn. We 
can improve ourselves and those who we influence. This is an essential buy-in.  

 “Better a cruel truth than a comfortable delusion.” – Edward Abbey 

Our Council and staff have significant diversity. This is a great strength. At the same time, “buy in” by all 
members is essential for this process to work  

“In a controversy the instant we feel anger we have already ceased striving for the truth, and have 
begun striving for ourselves.” – Buddha  

We end where we started. We cannot be sure that the plan will succeed; that will depend on acceptance, 
participation and goodwill.  

“Courage is what it takes to stand up and speak; courage is also what it takes to sit down and listen.” 
- Winston Churchill  

This is not a complete plan; it is a conceptual framework to be fleshed out. If this approach is of interest 
to Council, we are prepared to work with staff and others to develop the plan in a bit more detail and sort 
out the logistics, “collision” groups, time limits and timing of meetings. Then it will be a collective 
responsibility.  

And let’s not forget good humour and shared laughter.  

 “Laughter connects you with people. It’s almost impossible to maintain any kind of distance or 
any sense of social hierarchy when you are just howling with laughter. Laughter is a force for 
democracy.” – John Cleese     
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The Mechanics of Solving NSBS Complex Problems 
Assuming that the plan is to follow the David Kolmos and it is decided that the issues of NSBS could not 
wait until an environment free and clear of Covid-19, Council members would be requested to view the 
15 min Kolmos clip at their leisure prior to the meeting. 

Zoom would be used to facilitate the meeting.  In order to simulate fullest possible participation it is 
suggested that cameras be in the on position.  The mechanics would be as follows: 

1) Members of Council would be requested to log on to a Zoom conference call.   
2) After an introduction where the process is explained, participants would be randomly assigned 

to various classrooms/breakout room of 5 to 6 participants per room. 
3) One person in each room would be elected to be the observer.  This person may speak and put 

forward their thoughts and opinions, but they are to function as the scribe and spokesperson for 
the group when returned to the main room.   

4) A second person is to ensure that the groups stays on topic. They also may participate freely. 

Day One 
The objective of the first day would be to develop a meaningful question that if answered would address 
the most important issue that the group believes plagues council.  Each breakout room would develop 
their own unique question.  The question must state the issue, an action plan and a delivery date.  All 
members of the group must endorse the question. It is important that the group not attempt to solve 
the question but just to develop the question. The trap to avoid is the temptation to attempt to either 
solve the question or state why a particular solution would not work.  Do not fall into the trap.  The 
process of developing the question is very hard work. It is recommended that an hour to an hour and a 
half should be allowed for this process. 

5) Once ended all participants are returned to the main room for a presentation of the various 
questions developed in the breakout sessions.   

6) There would be no evaluation or assessment of the questions merely a sharing of the results. 
 

These breakout sessions can be very intense.  If the sessions were held in person it would be ideal to 
move to the second stage at this point, however, given the additional stress imposed by holding the 
sessions virtually it is suggested that one for the day be enough.  This would allow the participants to 
reflect on the learning that took place during that an hour.  The process of osmosis allows the 
knowledge gained during the hour session to be absorbed and internalized during the next few 
hours/days at the individuals own pace. 

The learning from this session is the perspective of the other team members.  If participants engage in a 
free and honest exchange an understanding of the different perspectives and sensitivities of others will 
be gained. You do not need to embrace those perspectives you merely need to be sensitive to them.  
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Day Two  
Day two of the process would start with a quick recap of the questions that were developed during the 
first day.  The objective of this day would be to develop a list of leaders/champions/ individuals you 
would need to get buy in from for the question your group is assigned.  You are not to attempt to obtain 
the buy in, just the identification of the individuals and the rational used to obtain the buy in.  

Once again,  

1) the breakout rooms would be the method of deployment. However, the plan would be that 
each person would be in a different room with as many new individuals as possible.   

2) As in day one there would be a person elected to be the observer.  This person may speak and 
put forward their thoughts and opinions, but they are also the scribe and spokesperson for the 
group. Their function is to observe and prevent the discussion from going off track.   

3) Once again, a limit of one hour would be set aside for this process. 
4) There would be no evaluation of the people needed for buy in merely a sharing of the thought 

process. 

What is key here is that by being placed in a completely different room you are required to assume the 
persona of the previous people in that room.  You inherit their question, and you must carry on to 
develop the buy in list for that question.  This brings the walking in the other persons shoes image to 
light.  You do not attempt to win or convince the identified individuals you merely create the list and 
develop the rationale. 

It is expected that there could be intense discussions regarding who is requited for buy in of the process.  
It initially sounds like a fairly easy project however serious consideration of the list will indicate how 
complicated some seemingly straight forward issues can be.  This can be a very intense discussion as 
rational for the inclusion of some stakeholders would eliminate the participation of others.   It is 
recommended that one hour be allowed for this process. At the end of the time period each group 
would return to the main discussion room to list their champions.  

 

 

Day Three 
This process would be repeated for the third day when we discuss what are the key points/topics we 
need to identify to solve the individual problems.  We have sat with various different groups and worked 
on the issues from different perspectives.  The problem we originally defined and the champions that 
we prescribed are no longer within our control. This third and final session is where we identify the 
topics but do not try to solve the problem.   

Once again: 
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1) the breakout rooms would be the method of deployment. However, the plan would be that 
each person would be in a different room with as many new individuals as possible.   

2) As in day one there would be a person elected to be the observer.  This person may speak and 
put forward their thoughts and opinions, but they are also the scribe and spokesperson for the 
group. Their function is to observe and prevent the discussion from going off track.   

3) Once again, a limit of one hour would be set aside for this process. 
4) There would be no evaluation of the people needed for buy in merely a sharing of the thought 

process. 

It is expected that by the end of the session on day three given that there were a wide range of original 
questions from day one, a narrower list of champions required to be on board.   The solution topics 
required to be discussed will be narrowed down to a few with a common thread deal of synergy.   When 
the various discussion groups reconvene, the observer is to present the topics to be discussed. The risk 
is that once participants recognize the process the desire is to jump to the perceived answer with out 
going through the process.  This must be avoided. It is the process that reveals the answer not the last 
10 minutes of the day.    

The destination is not the objective it is the journey that is important. 
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Cracking Complexity 

THERE ARE complicated problems, and there are complex problems. Complicated problems 

are technical in nature. They are linear, orderly, and predictable. Complex problems are 
adaptive challenges. They are messy, unstable, and unpredictable. “Having a wedding is 
complicated; having a happy marriage is complex.” 

If you want to crack a complex problem, you need the code. David Benjamin and David Komlos 
provide the code in Cracking Complexity. 

We can master highly sophisticated technical and technological challenges because we’re quite 
skilled at making linear connections from one technical feat to the next. But complex, 
multidimensional challenges are categorically different. They are not linear. They are not solved 
or even solvable through technical prowess. They don’t stand still. They don’t patiently await 
solutions. Complexity is a whole different ball game. 

The question is, “How can we best deal with something we’ve never dealt with before, without 
foreknowledge of what’s going to work?” Conventional approaches to problem-solving typically 
rely on small groups of smart people cloistered away tasked with deciding the best way forward. 
We need a new approach to complex problems that allow us to cocreate in large groups. 

The Complexity Formula

A foundational idea behind the formula is Ashby’s Law or the Law of Requisite Variety which 
states: Only variety destroys variety. “Ashby’s Law says you need to bring a matching 
amount of variety to the solving process.” In other words, a high-variety group that can 
collectively address the variety inherent in the issue to be solved. The Complexity Formula helps 
you to unlock the skills, knowledge, experience, and expertise of the people around you. 
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All the steps in the Formula are complementary and build one upon the next to deliver rapid 
leaps on complex issues. 

The first five steps set things up. Steps six through nine are where a requisite-variety of 
people can spend a short amount of time—typically two days—to sense, absorb, think, decide, 
and then in Step ten to act on the complex problem. 

Listed below are the ten steps with some key thoughts on each: 

1. Acknowledge the Complexity

The first step is to determine exactly what kind of problem you are faced with. A complicated 
problem or a problem that is truly complex. The first step is “recognizing that there are no 
known answers, that no outsourced provider is going to figure it out for you—at least fast 
enough—and that the old way of figuring things out isn’t going to work anymore.” 

2. Construct A Really, Really Good Question

Frame the issue with a good question. A complex issue needs a question that addresses the 
complexity. “A good gut check on the question is how people react to it. Are they uncomfortable 
with it because it challenges the status quo, sets the bar high, or suggests a lot of work needs to 
be done? Conversely, are they completely comfortable with it because it’s easy to answer? Don’t 
necessarily retreat from what you think is a good question because people are reacting 
negatively, and don’t be satisfied if people aren’t pushing back.” Example: “What must we do in 
the next 12 months to drive necessary changes in mind-set, action, and behavior to fully realize 
the benefits of…?” 

3. Target A Requisite Variety of Solvers

Involve the right people. Identify the requisite variety of people needed to match and absorb the 
complexity. “Your goal is to include the necessary perspectives, characteristics, roles, functions, 
hierarchical levels, and so on. If you shortchange requisite variety, you’re setting yourself up for 
no or partial solution and weak execution.” The authors provide a system to be sure you’re 
getting the right people together. 

4. Localize the Solvers

Get everyone together face-to-face. It allows for neural synchronization. In Google’s team study, 
they found what distinguished high-performing teams from low-performing teams is not team 
cohesion, motivation, or average IQ, but rather frequent turn-taking in conversations and high 
social sensitivity toward what team members are thinking and feeling. 

5. Eliminate the Noise

Noise takes all forms: “too much information all at once; too much wrong or inaccurate 
information; and too much missing, ambiguous, unreliable, or fragmented information.” They 
recommend that we “Err on the side of too little research, too little data, information, and 
knowledge—invest the effort instead in the requisite variety of people who carry the tacit data 
banks and the powerful processors around between their two ears.” 
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6. Agree on the Right Agenda

Do not preset the agenda. Once you get everyone together, begin by deciding what to talk about. 
“Let the group decide what they have to talk about in order to answer the question. Their first 
task together is agreeing on how to deconstruct the question into the right component parts to 
discuss.” 

7. Put people On A Collision Course

A highly engineered conversation—engineered serendipity. “Serendipity often happens where 
people, domains, and/or systems collide. And collisions can be engineered. When we talk about 
domains and systems colliding, we mean people from one domain or system bumping into 
people from another domain or system.” 

8. Advance Iteratively and Emergently

You must trust that the answers will emerge. “Your requisite variety group needs to operate with 
energy and an expectation that the right answers will arise from the right kinds of interactions 
together.” Also, “Having set their agenda, your group needs to go through that entire agenda 
once, then again, then again.” Three times is the number—more yields diminishing returns. 

9. Change How People Interact

Nothing will happen if the interactions between your group members are not productive ones. 
To be effective, they need to be “candid, incisive, unconstrained, unguarded, transparent, fierce, 
and focused.” That requires, “discipline and structure, right-sized teams (no more than 8), 
effective conversation roles, and environment where productive friction is expected and not 
frowned upon, and have a neutral note taker.” 

10. Translate Clarity and Insights into Action

“The actions that result from the use of the Complexity Formula fall into three categories: 
Things to do, things to try, and the newly revealed complexities.” The job in step ten is to 
categorize the solutions in the three categories and then to attack “each pile in the right way to 
make progress, to continue learning, and to get after the next big challenge.” Sometimes 
working on one complexity reveals yet another complexity that needs to be resolved. 
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MEMORANDUM TO COUNCIL 
 
 

From:  Code of Professional Conduct Committee 

Date:  February 25, 2020 

Subject: Multidisciplinary Practice – Request for Approval 

 

For:  Approval x Introduction  Information  

 
Recommendation/Motion  
 
The CPCC is seeking Council’s approval to permit authorization of MDPs in NS, subject to final 
approval of the necessary amendments to the Regulations and Code of Professional Conduct 
throughout 2020 - 2021. 
 
Previous Reports/Updates  
 

i. Council received a research report and recommendations in January 2019, which included a 
detailed exploration of the risks, opportunities and benefits, and approved the CPCC 
continuing to explore adoption of MDPs in NS;  

ii. MDPs were the subject of Council’s regulatory risk workshop in March 2019 facilitated by 
Andy Norton, LSA and Victoria Rees; 

iii. Council received the MDP Project Charter with detailed work plan in May 2019;   
iv. Council received an update on the work plan in September 2019;  
v. In November 2019, Council was provided the MDP Key Messages to assist with 

engagement with members and stakeholders as part of the Communications & Engagement 
Plan; and 

vi. Council received an oral update from Frank DeMont QC, Chair of the CPCC, in January 
2020. 

 
Relation to Council Strategic Goals and Regulatory Objectives  
 

2019-2022 Strategic Goal #1: The Society regulates the legal profession in the public interest in a 
proactive, principled and proportionate manner.  We will: 
 
• Identify and remove regulatory barriers to support innovation in the delivery of legal services; 
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• Explore, and where appropriate, support the viability of innovative models of legal services 

delivery (e.g. MDPs, “sandboxes”) 

Regulatory Objectives: 
 
#1:  Protect those who use legal services 
 
#3:  Promote access to legal services and the justice system 
 
#4: Establish required standards for professional responsibility and competence in the 

delivery of legal services 
 
#6:  Regulate in a manner that is proactive, principled and proportionate 

 
 
Relation to Council 2019-2020 Activity Plan  
 

Objective – Identify and remove regulatory barriers to support innovation in the delivery 
of legal services. 
 
2019-20 Outcome – Explore, and where appropriate, support the viability of innovative 
modes of legal services delivery, including multi-disciplinary practices (MDPs) 
 
Indicators – CPCC and PRPPC deliver recommendations to Council – March 2020; 
Council decides whether to adopt rules permitting MDPs and if so, adopts regulatory 
changes - 2020 

 
Analysis 
 

1. Current Situation 
 
The NSBS has had authority to regulate law firms since amendments to the Legal Profession 
Act in 2005. Since then, a number of other Law Societies have enacted similar amendments. 
Between 2004 and 2015, the Law Societies of BC and Ontario, and the Barreau de Quebec 
amended their Acts to permit MDPs. 
 
Council began a significant period of regulatory reform in 2013, which continues to this day. 
During the last two years, one of Council’s key goals has been to support innovation in the 
delivery of legal services in a Triple P and risk-focused manner. This goal is broader than, but 
includes, MDPs. 
 
In 2017, Council instructed the Code of Professional Conduct Committee (CPCC) to explore the 
possibility of permitting MDPs in Nova Scotia. As noted above, the CPCC has reported to 
Council regularly on this work as it has developed over the past three years. Each time, Council 
has given the Committee the ‘green light’ to continue with its research and development. The 
Committee and staff are on track with exploring the policy considerations and producing the 
work products set out in the Project Charter, and in particular with the Communications & 
Engagement Plan (see appendix attached). 
 

26



CPCC Memo to Council re MDPs 
2020-02-25 

 - 3 - 

 
2. MDP Models 

Existing MDPs in Canada include the following combination of regulated professionals: 
 
• Lawyers and separately regulated paralegals offering services primarily in wills & estates 

– their added value for clients is to support them through the probate process including 
asset disposition, property sales, etc. 

• Registered patent agents, registered patent and trademark agent (former lawyer) and a 
lawyer, providing all services relating to patent and trademark work under one roof 

• Lawyers and separately regulated registered notaries – offering services in real estate, 
wills & estates, and non-adversarial family law. 

• Immigration law and immigration consultancy – reducing worker shortages through 
location and facilitating immigration of internationally trained workers. 

• Lawyers and accountants - providing services in audit and QA; taxation; business 
advisory; corporate business structure and human resources under one roof. 

Other existing innovative models that have come to our attention include: 
 

 A personal injury lawyer working with a physician who provides health and recovery 
assessments and expert opinions 

 Lawyers, accountants and certified daycare services 

To date, a number of large accounting firms have set up law offices in NS, including EY Law LLP, 
and PwC Law LLP. Their websites advertise combined services in law, immigration consulting, 
accounting and business services, among other things. They note that the Law Firms are affiliates 
of the accounting firms.  It is unknown how fee income is treated among the firms as a whole. That 
said, for all intents and purposes, these are examples of professionals collaborating to provide 
client services in a form of one-stop-shopping. 

 
3. Objectives and Outcomes 

 
Below is a brief summary of the CPCC’s work to date with regard to the Objectives and Outcomes 
set out on pages 2 – 3 of the Project Charter (attached). 

 
i. Code of Professional Conduct – the Committee has researched and analyzed the ethical 

rules framework for MDPs provided in the FLS Model Code of Professional Conduct, as 
well as those adopted in BC and Ontario, and has examined in depth the benefits and 
risks MDPs may present to lawyers’ professional responsibilities. The CPCC has 
concluded that there appear to be adequate protections in our Code as well as common 
law, in particular for the protection of confidentiality and privilege in MDPs, and that the 
only necessary amendment to the Code will be to the Rule prohibiting fee sharing 
between lawyers and non-lawyers. The CPCC is in the process of finalizing its 
recommendation to Council in this regard, which amendment will likely create an 
exemption for MDPs rather than removal of the rule altogether. 
 

ii. Regulations – the CPCC has examined the regulatory framework for MDPs in the UK, 
BC, and Ontario, and will be proposing a framework that follows the BC model fairly 
closely. This will include a proposal to Council that the current Responsible Lawyer also 
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have responsibility for reporting on the MDP; that a separate application/authorization 
process (and appeal process) be developed similar to our existing new firm registration 
process; that one or more lawyers have ‘effective control’ of the MDP; and that lawyers  

 
in MDPs be required to adhere to the same ethical standards as lawyers employed in 
any other setting. 
 
The Professional Responsibility Policies and Procedures Committee and the Credentials 
Committee will focus in 2020 on proposing to Council specific amendments for 
authorization and compliance. 
 

iii. Policy Framework – once regulation amendments have been approved by Council, staff 
and committees will then focus on developing policies and procedures to support the 
various new processes. 
 

iv. Authorization Process – as noted above, a specific process for authorization of MDPs 
will need to be developed. Once E&C has implemented the new CPLED course, there 
will be more time for them to focus on this aspect of the MDP regulatory framework. The 
framework itself is fairly straightforward, and we will be able to obtain application forms 
and other templates from BC and Ontario. As with other areas of Executive Director 
decision-making, an appeal process will be incorporated. 

 
v. Reports – it will be necessary to create compliance and other forms specific to MDPs 

akin to our Annual Lawyer and Annual Law Firm Reports, and to ensure there is regular 
reporting through the Responsible Lawyer in the public interest. Again, templates are 
available from other provinces. 

 
vi. Insurance – Numerous discussions have taken place over the past eight months with 

LIANS and the CLIA staff and Board, as well as the reinsurers. Potential risks and 
barriers to coverage for MDPs have been explored. It has been of great assistance to 
have the models and claims experiences of BC and Ontario from which to learn. The 
Solicitors Regulatory Authority in the UK, as well as BC and Ontario have reported 
statistically fewer risks in relation to legal services provided by MDPs. This is thought to 
be a result of the requirement to create strong technical and ethical infrastructures from 
the outset, and because the other professionals with whom lawyers work in MDPs bring 
their own business and technical acumen to these models.  

 
The models adopted in BC and Ontario provide that non-lawyer professionals working in 
an MDP are required to hold their own professional liability insurance as well as that 
required of individual lawyers.  This double-coverage avoids most gaps in coverage in 
the public interest. However, the possibility exists that agreements could be reached 
between LIANS/CLIA and different regulators’ insurers with regard to coverage, rather 
than requiring double-insurance for non-lawyers. 

 
CLIA has advised that subject to working out the details of the insurance model for 
MDPs in NS, they see no barriers to adding coverage for MDPs in our current policy, for 
all CLIA jurisdictions. The issue of premiums has not been discussed in any detail. 
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vii. Legal Services Support – The LSS team has been engaged for over two years with 

many law firms through the self-assessment process, the new firm registration process, 
as well as providing advice and support in creating ethical infrastructures through the 
MSELP. While there will likely be a need to develop new tools and resources specific to 
supporting MDPs, the team is already well placed to provide this support. 
 

viii. Equity & Access – When Council met in March 2019 and workshopped how to apply risk 
and other lenses to its work, it was unclear at that time what it would look like to bring an 
equity & access lens to the development of MDPs. The consensus was that throughout 
the development of MDPs Council, Committees and staff should ensure that where 
applicable, Council’s strategic goals in respect of fostering access to legal services and 
supporting equity and access initiatives, are engaged and supported. 

 
As will be apparent from the Communications & Engagement Summary attached, some 
existing MDPs believe their models enhance access to justice by allowing them to 
maintain sustainable legal services delivery in small and rural communities because they 
are combined with other essential professional services. As policies are developed for 
the MDP framework, consultation should be had with GEC and REC, as well as other 
committees, to ensure all appropriate lenses are applied to this work.  

 
ix. Conduct and Compliance – the PRPPC has received numerous reports from CPCC 

throughout the development of the MDP framework, and has provided some informal 
input to date. The experience of Canadian MDPs with complaint investigations has been 
minimal, but one experience was shared with us that has been instructive. There are 
also various reports out of the UK SRA highlighting the common types of conduct 
concerns that have arisen from MDP legal services, and these have also been 
informative.  
 
Through preliminary engagement with other professional regulators in NS, no barriers 
have been identified to date in relation to the NSBS investigating a complaint involving 
legal services provided in conjunction with one or more other professionals, although the 
Society’s focus will always be on the services provided by lawyers. While the Society will 
not seek to regulate other professionals, we will maintain the right to ‘de-authorize’ an 
MDP if there appear to be systemic or other public protection concerns beyond the 
services provided by the lawyer or lawyers. 
 

x. Stakeholder Consultation – please refer to the updated engagement results, attached. If 
Council approves the development of MDPs, then stakeholder consultations will 
continue with other NS businesses, law firms (in particular, smaller firms who may be 
more likely to consider this model) and members.  
 
Council received a copy of the CPCC’s MDP Communications & Engagement Plan, as 
well as the Key Messages document, and this has formed part of discussions of Council 
members and Officers with members and other stakeholders.  The Executive Committee 
has begun involving MDPs in their discussions with law firms.   
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A report with the results of all engagements will be provided to Council in the coming 
months. Generally speaking, none of those surveyed to date raised have concerns with 
MDPs as a model for provision of legal and other professional services, and no barriers  
 
have been identified. No additional risks or ethical concerns have been identified beyond 
those flagged during the CPCC’s research. Overall, the authorization process, insurance 
policies, complaints investigation processes, billing models, conflicts check systems, and 
reporting appear to be very straight-forward.  
 
It is interesting to note that in the past few months, four NS law firms have developed 
business models that look strikingly like MDPs, but without the ability to share fees. 
These include firms offering legal services in the construction industry, personal injury, 
admiralty law and general practice, and all are either sole practitioners or small firms. 

 
 
Recommendation 
 
The CPCC has determined over its three year period of research and development, that authorization 
of MDPs will support Council’s Strategic Goals as well as the Society’s Regulatory Objectives. It will 
support Council’s current Activities Plan, and in particular, would permit and encourage our members to 
be innovative in delivery of legal services in the public interest. Experiences with MDPs elsewhere have 
demonstrated that the benefits of such a model far outweigh any risks, and that the risks are no greater, 
and apparently even less than risks associated with delivery of legal services by law firms. There is 
some evidence of enhanced access to justice through delivery of combined professional services in 
small communities. 
 
Before the final detailed work is completed by Committee and staff, as described above and in the 
Project Charter, the CPCC seeks Council’s approval of this recommendation, subject to Council later 
approving future regulatory and Code amendments to support the operation of MDPs in the public 
interest. 
 
 
Any Cost Implications? 
 
The only foreseeable costs relate to the human and volunteer resources needed to complete the 
framework. The key committees and Council have already included MDP development in their 2020-
2022 work plans. 
 
 
Lens Assessments 
 
Council has agreed that its decisions require an assessment of recommendations through all applicable 
lenses. The following analysis may assist in this regard: 
 
 

i. Public Interest – There is public interest in MDPs as a model for delivery of legal services. 
It presents the possibility of one-stop shopping (at potentially less cost overall) for 
complimentary professional services, a holistic solution to clients’ complex circumstances, 
and may enhance access to legal services in smaller communities. MDPs tend to have  
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strong technical and business support structures that support efficient quality of service and 
ethical infrastructures. If appropriately authorized and monitored, and clients make fully 
informed choices, MDP risks can be minimized and innovation supported. 
 

ii. Triple P – the recommendation to adopt MDPs in NS is proactive in that it recognizes this 
model for delivery of legal services as one that is developing in other provinces, and one 
that was recommended by the CBA in its 2014 Futures Report (and now also recommended  

 
by the ABA), and strives to provide an appropriate framework before the demand increases. 
It is principled in that it would directly support a number of the Society’s Regulatory 
Objectives, as well as the goal of enhancing innovation in delivery of legal services, while 
also ensuring that MDP lawyers deliver those services in an ethical and competent manner. 
It is proportionate in that the ethical and regulatory framework will be developed based on 
facts and experiences, and not seek to over-regulate based on anticipated risks that have 
not become reality elsewhere. 
 

iii. Equity and Diversity – there are no foreseeable unique equity and diversity factors to 
consider beyond those already set out in the MSELP for law firms in general, however there 
will be further consultation to explore the proposed MDP framework from this perspective. 
 

iv. Risk – Based on an assessment of the experiences of other jurisdictions who have 
authorized MDPs, and in particular the SRA in the UK and other European studies, there are 
no unique increased risks to the public by offering legal services through MDPs. Lawyers 
practising through MDPs must adhere to the same ethical standards as all other lawyers. 
Other professionals in an MDP are not permitted to deliver services in any way that may 
erode lawyers’ ethical responsibilities. If this occurs, the Society has the right to de-authorize 
the MDP. 
 
It will be important to further manage any potential risks to lawyers and the public through 
appropriate professional liability insurance coverage, and to create a policy addendum and 
rules that minimize the possibility of any coverage gaps between different professionals. In 
discussions to date, this seems entirely feasible. 
 
See below for member risks. 
 

v. Members – MDPs are seen by members as both an opportunity and a threat. This is 
consistent with every jurisdiction that has considered and/or adopted MDPs. Some have 
voiced concern that MDPs will make it harder to compete, resulting in lost work in an already 
challenging market. Others are concerned that MDPs may erode professional values by 
combining services with non-lawyers. Some express concern that only large law firms will 
seek to become MDPs, and thereby capture an even greater market share of the legal work; 
on the other hand, some members of large firms worry that MDPs will allow the Big Five 
accounting firms to take an increasing market share if they offer services directly with 
lawyers. 

 
Those members who have expressed support and see opportunities are generally from 
smaller firms who either see a market niche for combining certain services, or who believe  
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the only path to sustainability in their small community is to combine professional services, 
such as law and accounting. They see a future in providing one-stop shopping for clients. 
 
For those who perceive MDPs as a potential threat or risk, it is important to focus on the 
facts and experiences highlighted in this report. It is also important to remember that 
approximately 85% of legal needs are not being met, so it is unrealistic to think that the 
market will ‘shrink’ if more legal needs are met. The reality is that different professions are 
already finding ways to provide services together, and we have a duty as the regulator to 
keep abreast of these changes in the public interest, and help manage any risks in a Triple 
P manner.  

 
 
If approved by Council, what will happen next? 
 
If Council approves the CPCC’s recommendation, then the steps laid out in the Project Charter will be 
completed, hopefully by January 2021, at which time a pilot project would be launched. This will require 
Council to consider and approve in the coming months: 
 

i. Amendments to the Code including rule 3.6-7; 
ii. Regulatory amendments establishing the process for authorization, appeals, monitoring, 

reports and the role of the Responsible Lawyer, etc; 
iii. Regulatory amendments relating to complaints and discipline of lawyers in MDPs; 
iv. Reports and forms to support the regulatory amendments; and 
v. The pilot project or “sandbox’ approach to testing with the first few MDPs. 

 
Monitoring 
 
Progress Reports will be provided to Council on a regular basis, including when specific decisions are 
required, as highlighted above. A report will also be prepared following completion of the Pilot Project, 
to enable adjustments to be made and opportunities and risks to be further assessed. 
 
Appendices/attachments: 
 

• MDP Project Charter – dated February 18, 2020 
• MDP Communications and Engagement Plan 
• MDP Key Messages 
• MDP Communications & Engagement summary 
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PROJECT CHARTER AND PLAN 
Draft v.11 2020-02-18     
 

NSBS Development of Multidisciplinary Practices (MDPs) 
 
 

1. Project Scope and purpose 
 
MDPs offer advantages to clients who seek a more holistic solution to a problem or need in situations where a legal 
solution is only one component of the overall solution or approach; for example, small family business start-up. MDPs 
represent an innovative model for delivery of legal services in conjunction with complimentary services from other 
professionals, such as financial and estate management. Clients with life, personal and/or business problems can look to 
MDPs to have them avoided, managed or resolved under one roof. Imagine a MDP which offers under one roof child 
care, counselling, family law, and financial management. 
 
There are also many advantages to law firms and lawyers delivering legal services through a MDP: these include sharing 
of fees between professionals within the MDP (currently not permitted under the Code); sharing of office space and 
resources in cases where a sole practitioner cannot feasibly operate an office on their own; offering holistic problem-
solving solutions to clients, thereby attracting new clients; and enhanced practice management systems through 
innovation and sharing systems and standards for client service. 
 
For the Society, permitting legal services to be delivered through MDPs demonstrates in real terms our willingness to be 
receptive to and supportive of new models for legal services delivery, to help create opportunities for innovation and 
creativity for Nova Scotia lawyers and law firms, while supporting competent and ethical practice in the public interest. It 
says, “We are open for business!”. 
 
The purpose of this project plan is to develop and design the ethical, regulatory and policy framework to support 
authorization of MDPs in NS by the NSBS. This initiative supports Council’s Strategic Direction of ‘achieving excellence 
in regulation and governance’, and in particular, the goal of “developing processes to support legal services regulation, 
together with Council’s stated desire to help lawyers foster innovation in the delivery of legal services.’ Council recently 
identified that innovation in the delivery of legal services is a priority, and therefore, continuing to work toward authorizing 
MDPs falls under Council’s future strategic plan. 
 
Development of MDPs as a model for delivery of legal services supports the Society’s Regulatory Objectives, and in 
particular, the promotion of access to legal services, competence in the delivery of legal services, and demonstrates an 
appropriate form of proactive regulation.  
 
Authorization of MDPs will be supported by the existing MSELP and Legal Services Support programs, as well as the 
new firm registration process. 
 
Successful MDPs will: 
 

 Offer holistic and innovative solutions to clients’ needs, through a combination of legal and other professional 
services 
 

 Permit and support NSBS members in providing legal services in full compliance with the Legal Profession Act, 
Regulations and the Code of Professional Conduct 
 

 Adopt new and/or innovative business models for delivery of legal services which support the MSELP  
 

 Ensure that clients have the opportunity to make fully informed decisions about the services available to them, 
how their information and interests will be protected, and how the fees they pay will be allocated 

 
Outside the scope of this project is development of a regulatory framework which seeks to regulate professionals other 
than lawyers. The NSBS is responsible for protection of the public and member support in relation to its own members. 
The NSBS will regulate the delivery of legal services by members within an MDP, and ensure that the manner in which 
the MDP operates supports the rules and regulations by which lawyers must conduct their practices. 
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Project name : MDPs – Multidisciplinary Practice 

Management Sponsor : Tilly Pillay, QC, Executive Director 

Impact of project : Development of ethical, regulatory and policy framework to permit operation of MDPs in NS 

 Name Responsibility Email 

Team 
members 

Victoria Rees Project oversight, coordination and monitoring   vrees@nsbs.org 
 

 Crispin Passmore Limited retainer external consultant Crispin.passmore@pas
smoreconsulting.co.uk  
 

 Elaine Cumming PRPPC and CPCC support; research; drafting of 
regulations,Code and policies 
 

ecumming@nsbs.org 

 Frank DeMont Project champion and spokesperson; PRPPC and CPCC 
chair; stakeholder engagement 
 

frank@demonts.ca 

 Shannon Downey Administrative and committee support; research assistance sdowney@nsbs.org 
 

 Management Team Organizational and management support 
 

tpillyay@nsbs.org; 
abroughm@nsbs.org; 
jmullenger@nsbs.org; 
kshewan@nsbs.org; 
lrubin@lians.ca 
bmacaulay@nsbs.org 
asimmonds@nsbs.org 
vrees@nsbs.org 
 

2. Stakeholders   

NSBS Members  NSBS staff 

Public and clients, including current MDPs  Other Law Societies and FLSC 

Other regulated professionals  PRPPC, CPCC, Council 

Other regulators  LIANS, CLIA 
 
 

3. Objectives and Outcomes 
 
The following objectives will be attained upon completion of this project plan: 
 

3.1 Code of Professional Conduct 
Amendments to the Code to support MDPs, including the rule prohibiting fee sharing, and any other 
amendments needed to create appropriate ethical standards and guidance unique to this model for delivery of 
legal services in the public interest. Proposed amendments will not fall offside the FLSC Model Code in spirit or 
effect. 
 

3.2 Regulations 
Development of the regulatory framework for authorization and operation of MDPs. 
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3.3 Policy framework 
Development of a policy framework to support the regulations and rules of conduct relevant to operation of 
MDPs. 
 

3.4 Authorization process 
In conjunction with the Education & Credentials staff, development of the regulations, procedures and forms 
required for registration and authorization of MDPs, addressing such matters as the public interest and risk 
management criteria for MDPs, the role of the Executive Director with respect to approval, the process for 
appeal of Executive Director decisions not to authorize, and ongoing reporting requirements. The basis upon 
which MDPs may be de-authorized will be clearly articulated; e.g. in relation to conduct concerns or failure to 
comply with reporting requirements. 
 

3.5 Reports 
Development of the authorization and ongoing reporting requirements for MDPS, including with respect to trust 
accounts operation, annual firm/MDP reports, compliance and risk-based reports, including reports from the 
Responsible Lawyer for the MDP. 
 

3.6 Insurance 
Confirmation from LIANS and CLIA of adequate professional liability coverage including excess insurance for 
lawyers providing legal services through an MDP model. This will have included liaison with other professional 
regulators regarding potential areas for coverage gaps and mitigation strategies. 
 

3.7 Legal Services Support 
In conjunction with the Legal Services Support Team, the self-assessment tool and resources will be reviewed 
to ensure support is available for this new model for delivery of legal services in terms of achieving the ten 
elements under the MSELP. 
  

3.8 Equity and access 
Throughout the development process for MDPs, we will ensure that where applicable, the strategic goals in 
respect of fostering access to legal services, and supporting equity and access initiatives, are engaged and 
supported.  This will have included liaison with the Gender Equity and Racial Equity Committees, and the Equity 
and Access Manager. 
 

3.9 Conduct and compliance 
The current regulations will be amended as required to ensure they address concerns with ethical violations, 
professional misconduct, conduct unbecoming, professional incompetence and professional incapacity in the 
practice of law by individual lawyers or teams of lawyers working within an MDP, in the public interest. We will 
have liaised with other professional regulators to develop protocols for information sharing in respect of 
complaints and investigations, as appropriate in the public interest. We will develop the basis upon which MDPs 
may be de-authorized and/or Administrators appointed e.g. in relation to conduct concerns or failure to comply 
with reporting requirements. 
 

3.10  Stakeholder Consultation 
Throughout this project, we will engage in timely stakeholder communications and consultations, including 
engaging with other professional regulators whose members may foreseeably have an interest in providing 
services in conjunction with lawyers in a MDP. We will engage with existing MDPs in Canada and elsewhere 
who may have an interest in expansion into NS. 

 
 

4. Deliverables 
 

4.1 Code of Professional Conduct 
 

Proposed amendments to Code re fee sharing. 
 
Other proposed amendments as required.  
 

4.2  Regulations 
 

Proposed amendments to the regulations, in particular  
Parts 4, 5, 7 and 9 
 

4.3  Policy framework 
 

Proposed policies to support regulatory amendments, 
including ED’s exercise of discretion to authorize, and 
sharing of information between regulators 
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4.4  Authorization process 
 

Application and other forms for on-line registration and 
authorization of MDPs, and appeals.  
 
Technology platform for maintenance of relevant data. 
 

4.5  Reports 
 

Amended Trust Account Report and Accountant’s Report 
on Lawyer Trust Account Report for MDPs 
 
Annual MDP Report of Responsible Lawyer 
 

4.6  Insurance 
 

Confirmation of LIANS and CLIA coverage (including 
excess insurance) for lawyers and clients of lawyers 
when legal services are delivered through a MDP, and 
any required policy amendments 
 

4.7  Legal Services Support 
 

Enhancements to the self-assessment tool and resources 
to support lawyers in MDPs 
 
Development of pilot project to waive certain regulatory 
requirements in support of testing innovative approaches 
to legal services delivery, including MDPs 
 

4.8  Equity & access 
 

Liaison with Equity and Access Manager, REC and GEC 
through development process 
 

4.9  Conduct and compliance 
 

Proposed amendments to Part 9 regulations, and PR 
policies to address ethical violations and conduct 
concerns with members providing legal services through 
a MDP 
 
Proposed amendments to Part 10 regulations respecting 
operation of trust accounts and protection of client trust 
monies and property within a MDP 
 
Memoranda of understanding between other professional 
regulators in respect of sharing complaint information in 
the public interest 
 

4.10  Stakeholder consultation 
 

Communications plan 

 
 

5. Milestones and Timeframe 
 

March – October 2019  
Project Plan confirmed 
CPCC and PRPPC work through policy issues (see CPCC memo to Council 2019-
01-30, p. 17, attached) 
CPCC considers specific Code amendments (Sept.) 
MDP goal confirmed through May Strategic Planning process 
Review of plan with Management Team and LSS 
Engagement with LIANS and CLIA re insurance coverage  
Council update with Project Charter  
Develop communications and engagement plan 
Communication by Officers and ED with member stakeholders continues 
Research re policy issues including privilege 
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November 2019 – January 2020 
 

 Ongoing engagement with LIANS and CLIA re coverage  
    CPCC completes consideration of policy issues 

 Stakeholder engagement continues – see Communications & Engagement Plan 
attached 
Regulatory, policy and Code framework for MDPs to Council for approval 
(March) 

 
 

February – December 2020 
  

Draft authorization process developed through E&C 
Continued engagement with LSS re MSELP and SAT resources 
Regulation amendments re Part 9 complaints and investigation drafted by PRPPC 

    Advancement of discussions re LIANS and CLIA coverage 
    Liaison with REC, GEC, E&C     

Pilot Project and waiver process developed (i.e. innovation sandbox) 
Council approves pilot project 

     
 January 2021 

Pilot Project gets underway 
 

 
6. Critical Success Factors 

• amendments to the Code of Professional Conduct including the rule prohibiting fee sharing between 
lawyers and non-lawyers 

• amendments to the Regulations policies and procedures to authorize and monitor compliance by 
MDPs 

• discussions with other professional regulators to support effective regulation and compliance 
• liaison with stakeholders including those likely interested in forming MDPs to identify and minimize 

regulatory and other barriers, and maximize success 
• gaining buy-in from law firms  
• effective communications with members and the public to promote the benefits to all of MDPs 
• adequate staff resources to support the project across the organization 
• commitment by Council and Committee to achieve the agreed upon project timelines, and approve 

proposed amendments 
• development of effective means for authorization of MDPs in the public interest 
• achievable and measureable outcomes 

 
7. Risks 

• Breaking new ground in NS legal services delivery 
• Developing a model different than other provinces 
• The new regulatory structure for MDPs does not positively impact or improve delivery of legal services, 

and in fact discourages take-up 
• Impact on national mobility regime 
• Impact on regulation of interjurisdictional law firms 
• Adopting new regulations and procedures to support and enforce compliance by lawyers within a MDP 
• New model fails to adequately support competence and adherence to ethical rules by lawyers 

practicing in MDPs, thereby creating greater risk to the public interest 
• Retirement of Director, Professional Responsibility 

 
8. External Dependencies 

• Interest and buy-in from other professionals 
• Interest and buy-in from members 
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9. Resources 
 

• Small budget for external consultancy assistance 
• Staff and volunteer time – E&C capacity is limited 
• Development of existing technology (adjunct to current in use) to facilitate approval and authorization 

of MDPs, and monitor compliance  
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Multidisciplinary Practices Communications and Engagement Plan 
Draft v. 5 2020-02-18 

Executive Summary 

Nova Scotia lawyers should have the freedom to work within a wide range of businesses and legal service 
delivery models and remain bound by the same competence and professional responsibility rules and 
regulations.  

 
The Society wants to remove outdated and unnecessary restrictions, while maintaining core individual 
requirements on lawyers to provide ethical and competent legal services.  
 
MDPs are an innovative legal services delivery model in conjunction with complimentary services from 
other professionals (e.g. financial and estate management).  

 
There are many advantages to law firms and lawyers, and the public, by delivering legal services through 
a MDP: 
 
For lawyers and firms: 
 

o sharing of fees between professionals within the MDP (currently not permitted under the 
Code);  

o sharing of office space and resources in cases where a sole practitioner cannot feasibly 
operate an office on their own;  

o offering holistic problem-solving solutions to clients, thereby attracting new clients; and  
o enhanced practice management systems through innovation and sharing systems and 

standards for client service. 
 
For the public and clients: 
 

o MDPs support clients who seek a holistic solution to a problem or need in situations 
where a legal solution is only one component of the overall approach (e.g. small family 
business start-up).  

o Clients with life, personal and/or business problems can work with a MDPs to have them 
avoided, managed or resolved under one roof. Imagine a MDP which offers under one 
roof child care, counselling, family law, and financial management. 

o We want to create innovative opportunities for Nova Scotia lawyers and law firms, while 
supporting competent and ethical practice in the public interest.  

 

Objective 3.9 of the MDP Project Plan states: 

Throughout this project, we will engage in timely stakeholder communications and consultations, 
including engaging with other professional regulators whose members may foreseeably have an 
interest in providing services in conjunction with lawyers in an MDP model.  We will engage 
with existing MDPs in Canada and elsewhere who may have an interest in expansion into NS. 
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Process 

To date, the Code of Professional Conduct Committee has engaged Council in numerous discussions 
about this initiative to ensure there is support and buy-in from the Society’s leadership.  

Members of Council and the Executive have engaged informally with members about this initiative as 
part of the engagement toward development of the new Strategic Plan. Certain committee have 
background information, including the PRPPC. 

1. Stakeholder Analysis and mapping - identify key stakeholders; define stakeholders’ interests 
and concerns; assess their level of interest, engagement and concerns 

2. Develop Communications Plan – review methods to inform different groups including timing 
and frequency; use plan to create regular dialogue with all stakeholders; obtain feedback and 
involvement 

3. Implement Plan – techniques to involve stakeholders in the design and implementation 
4. Evaluate Communication Activities and Results – clarification of roles and responsibilities; 

validate and evaluate communications processes 

This intentional and strategic communications and engagement plan will guide the next phase of this 
work. 

Goals 

• Cooperation with other professional regulators  
• Liaison with stakeholders including those likely interested in forming MDPs to identify and 

minimize regulatory and other barriers, and maximize success 
• Encourage law firms to consider opportunities for pursuing innovations in delivery of legal 

services, including MDPs 
• Engage with other members to inform them about the benefits of innovation in legal services 

delivery, including MDPs 
• Engage with the public to educate and inform them about the benefits of innovation in legal 

services delivery, including MDPs 

Objectives 

• Creation of on-line MDP information and FAQs for access by members and the public by 
December 1, 2019 - COMPLETE 

• Engagement with and feedback from College of Physicians &Surgeons NS, Institute of Chartered 
Accountants NS, NS Real Estate Commission and the regulators for social workers, architects, 
land surveyors, mortgage brokers, wealth managers by phone or in-person by December 20, 
2019; followed by completion of an on-line survey by these stakeholders by January 6, 2020. 
COMPLETE (responses continue to come in) 

• 20 MDP survey responses from law firms by May 1, 2020. UNDERWAY 

• 50 MDP survey responses from other members of the Society by May 1, 2020. 

• Report to Council on draft MDP framework and preliminary results of communications and 
engagement March 27, 2020. COMPLETE 

• Engagement with existing MDPs in BC, Ontario by January 1, 2020 - COMPLETE 
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• 250 tracked clicks to MDP resources on the Society’s website by July 1, 2020.  

Strategies 

• Utilize existing NSBS communications channels (blog/website, survey tools, and email 
distribution platform) to engage with audiences.  

• Create informative, engaging resources to promote advantages of MDP (FAQ/backgrounder with 
insight, advantages of MDPs & the Society’s direction etc.) 

• Collect feedback from members through targeted communications – maintain an ongoing 
feedback loop (follow up with summary of feedback, changes, how it will/is implemented)  

• Connect with stakeholders (other regulators in NS & law societies) directly to build relationships 
& seek their direct feedback 

 

Tactics & Timeline  

Audience (who) Message (what) Tactics (how) Timeline 
(when) 

Responsible 

Members: 
Solos/smalls 
Law firms 
Boutiques 
 

What is an MDP? 
 
Any interest, 
questions/concerns? 
 
What innovative 
ideas do you have? 
 
 

Create online 
resources & 
backgrounder 
 
Distribute email 
with resources & 
link to feedback 
survey 

2020-04-01 Victoria & CPCC 
to draft resources 
& write survey 
questions, 
Collette to edit, 
distribute & 
collect feedback 

Council & 
Committees: 
LOM Standards 
PRPPC 
CPCC 
 

What is an MDP? 
 
What role may you 
have in 
development? 
 
Help us identify 
opportunities, risks, 
and resources. 

Face-to-face 
meetings 

 
Create & provide 
Council members 
with MDP key 
messaging  

2020-07-31 
 
 
2019-09-27 

Victoria, Elaine, 
Management 
Team 
 
Collette 
 
Officers 

Staff: 
LSS 
E&C 
Communications 
F&A 
Management 
Team 
 

What is an MDP? 
 
What do we need 
from you to 
develop? 
 
Help us identify 
opportunities, risks 
and resources 

Face-to-face 
meetings – 
provide with 
resources, FAQs 
& key messaging 
 
Working Groups 

2019-09 to  
2020-12 

Victoria, Elaine, 
Management 
Team 
 
Collette 

Other regulators: 
Accountants 
CP&S 

What is an MDP? 
 

Phone call/email 
& in-person 

2019-09 to 2020-
08 

Victoria and 
Elaine, ED 
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Financial Planners 
Land Surveyors 
Real estate 
brokers 
Social workers 
 

Do your 
professionals have 
any interest? 
 
Are there any 
regulatory barriers? 

meetings w/ VR 
& EC.  
VR & EC to 
collect feedback 
in Excel file or 
survey tool  

Officers? 

Existing MDPs: 
BC 
Ontario 
Quebec 
 
 
 

How does your 
MDP work in 
practical terms? 
 
Which 
professionals are 
involved? 
 
Any 
barriers/concerns? 
 
Any interest in NS? 

Preliminary 
online survey 
 
Phone call/email 
to MDPs from 
VR.  
 
VR to collect 
feedback in Excel 
file or survey tool 

2019-10 to 2019-
12 

Victoria  
 
Collette 

Businesses: 
Business 
Developers 
Legal document 
producers 
Legal outsourcing 
Online legal 
services 
 
 

What is an MDP? 
 
Any interest in 
working with 
lawyers to deliver 
legal and other 
services? 
 
Any  
barriers/concerns? 

Preliminary 
online survey 
 
Phone call/email 
to MDPs from 
VR.  
 
VR to collect 
feedback in Excel 
file or survey tool 

2019-11 to 2020-
07 

Victoria 
 
Collette 

 

Measurement 

• Anecdotal feedback tracked in Excel  
• Survey feedback and engagement 
• Engagement with online resources  
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Multidisciplinary Practices (MDPs)  

Key Messages 
• We are considering a proposal to authorize lawyers to deliver legal services in 

innovative ways, including alongside other regulated professionals in a form of business 
called a multi-disciplinary practice (MDP). We are interested in hearing the views of 
current and potential stakeholders about new business models including MDPs. 

 
• Nova Scotia lawyers should have the freedom to work within a wide range of 

businesses and legal service delivery models and remain bound by the same 
competence and professional responsibility rules and regulations.  

 
• We want to remove outdated and unnecessary restrictions, while maintaining core 

individual requirements on lawyers to provide ethical and competent legal services.  
 

• MDPs are an innovative legal services delivery model in conjunction with complimentary 
services from other professionals (e.g. financial and estate management).  

 
• There are many advantages to law firms and lawyers delivering legal services through a 

MDP: 
 

o sharing of fees between professionals within the MDP (currently not permitted 
under the Code);  

o sharing of office space and resources in cases where a sole practitioner 
cannot feasibly operate an office on their own;  

o offering holistic problem-solving solutions to clients, thereby attracting new 
clients; and  

o enhanced practice management systems through innovation and sharing 
systems and standards for client service. 

 
Background 

Regulatory Approach & Strategic Priorities  

• We’ve changed our regulatory approach over the last six years and have adopted a 
Triple P (proactive, principled and proportionate) and risk-focused approach to 
regulation. This change led to the development and implementation of the Management 
System for Ethical Legal Practice (MSELP) and the self-assessment tool (SAT).  
 

• We (Society & Council) have focused on our strategic priority of supporting equity, 
diversity and access in the legal profession, as well as access to justice and to 
affordable legal services. 
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• Our new 2019-2022 Strategic Plan reaffirms our commitment to supporting both these 
goals, in part through supporting innovation in new models of delivery of legal services. 
 

• To achieve our goal of regulating in a “Triple P” manner, we will identify and remove 
regulatory barriers to support innovation in the delivery of legal services; and explore, and 
where appropriate, support the viability of innovative models of legal services delivery 
including multidisciplinary practices (MDPs).  
 

• We will continue to evolve our regulatory approach and remain relevant to the legal 
services market, and the wider environment in which lawyers operate.  
 

• It is essential that new models for delivery of legal services fully support lawyers in 
providing competent and ethical services to clients. This is a key goal of our MSELP. 
 

• The Society focuses on public protection and Triple P principles as priorities when 
assessing whether to authorize and implement a new delivery of legal services model.  
 
 

Other Advantages of MDPs 

 
• MDPs support clients who seek a holistic solution to a problem or need in situations 

where a legal solution is only one component of the overall approach (e.g. small family 
business start-up).  
 

• Clients with life, personal and/or business problems can work with MDPs to have them 
avoided, managed or resolved under one roof. Imagine an MDP which offers under one 
roof child care, counselling, family law, and financial management. 

 
• We want to create innovative opportunities for Nova Scotia lawyers and law firms, while 

supporting competent and ethical practice in the public interest.  
 

• Currently, the Law Societies of BC, Quebec and Ontario permit MDPs and there has 
been take-up with no evidence of increased risk. Other law societies are now expressing 
an interest in MDPs. 
 

• Council and Committees have evaluated and considered any potential risks of MDPs as 
an innovative business model and have concluded that any such risks can be managed 
through various measures including the application process, regular compliance-based 
reports, insurance coverage and ensuring that professional values are not eroded 
 

Concerns with MDPs  
 

i. Combining legal services with other professional services may erode lawyer 
professionalism and create inherent conflicts; e.g. the business may be more 
focused on the ‘bottom line’ than on competent and ethical client service.  

 
Lawyers in MDPs will be required to adhere to the same ethical and competency 
standards as all other lawyers, and to ensure that the business model supports these 
standards. 
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ii. Combining different professional services may increase risk to lawyers and clients.  

 
This hasn’t proven to be the case from studies of existing MDPs around the world in 
terms of claims or complaints. In fact, some insurers believe MDPs are lower risk 
than law firms. The Society is interested in collaborating with lawyers and law firms 
to help with compliance and development of ethical infrastructures. 

 
iii. Why would permitting such a business model make sense where there has been 

relatively low take-up in other provinces?  
 
We are committed to supporting innovation in the delivery of legal services, and this 
simply opens up such an option. 

 

Feedback 

• We have been seeking input and feedback from various stakeholders to find out who 
might be interested in considering new models of delivery of professional services, 
including offering legal services in conjunction with other professionals, and in what 
areas.   

 
• Your feedback will help us consider the development of this model, and if approved, to 

design a regulatory and policy framework that is relevant and appropriate.  
 

• Questions, thoughts & comments? Please send us your thoughts and questions 
through Frank DeMont QC, Chair of the Code of Professional Conduct Committee, or 
Elaine Cumming, Professional Responsibility Counsel.  
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MDP Communications & Engagement Results 

Summary as of 2020-02-18 
 

1. Existing MDPs in Canada 

Mode of engagement  Email survey and telephone interviews Nov-Dec. 2019 

Jurisdictions   British Columbia, Ontario, Quebec 

Questions asked type of professionals; any separate practices from MDP; 
conflicts; billings; privilege; compliance reports; insurance; 
any recommendations/benefits/challenges 

Summary of responses:  

• Combinations of lawyers and paralegals (separately regulated in Ontario); 
lawyers, registered patent agents and registered patent and trademark agent; 
lawyers and notaries (separately regulated in BC); lawyers and accountants; 
lawyers and immigration consultants 

• one situation where lawyer had separate office but wound up once MDP formed; 
other situation where lawyer continues to operate private practice outside MDP 

• conflicts check system works the same as in a law firm – no problems to date 
• most professionals charge similar hourly rate; one invoice is prepared which 

breaks out which professionals worked X# hours at X# rate – income is then 
divided according to partnership agreements 

• MDP must be controlled by at least one lawyer, who signs off on any annual 
compliance reports with Law Society, which are similar to those filed by a law 
firm 

• Most have at least one satellite office either within one province or across 2-3 
provinces which permit MDPs: MDP model facilitates access to justice in 
smaller/rural communities where a law firm on its own couldn’t survive 

• Application process to the Law Society was a bit cumbersome; LSBC wasn’t 
ready for applications so had to complete short one then much longer one – 
included criminal and other individual record requests for other professionals 

• Client information is accessible to all professionals in the MDP unless specifically 
hived off as privileged for some purpose, with instructions from clients – rarely 
happens as purpose of using MDP is to share relevant information to clients’ 
benefit 

• All use comprehensive client and file management software, which facilitates 
multi-jurisdiction office communications and record-keeping 

• Insurance is frustrating for all because non-lawyers are required to carry their 
own professional insurance as well as Law Society-provided insurance: in some 
cases, the insurance coverage for other professionals, such as notaries, is better 
than lawyers’ insurance – very costly but does avoid coverage gaps 

• None of the MDPs reported having claims against them 
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• One MDP had experience with a complaint investigation and concurrent CRA 
audit. The MDP had failed to set up books of account between multiple offices 
correctly at the start. CRA had broad access to the MDP accounting records, 
while Law Society focused only on investigating the work and accounts of 
lawyers. No concerns with process that unfolded. 

• Recommend Law Societies reconsider having only a lawyer responsible for MDP 
reporting, because it is often not the lawyer who is hands-on and most familiar 
with the business side of the entity – they are usually not the most qualified to do 
so and this is why the joint professionals arrangement works better 

• Greatest benefits are one-stop shopping for clients, ability to maintain satellite 
offices in smaller communities, and sharing income 

 

2. Other NS Regulators 

Mode of engagement  Email survey and one in-person interview Nov/19-Feb/20.  

Regulators NS Board of Examiners in Psychology; NS Assoc. of 
Realtors; Assoc. of Psychologists of NS; Engineers NS; 
Chartered Accountants of NS; NS Real Estate 
Commission; Assoc. of NS Land Surveyors; NS College of 
Physicians & Surgeons; NS College of Nursing 

Questions asked nature of professionals; mandatory insurance; any interest 
in new business models; any regulatory barriers to MDPs? 

Summary of responses:  

• All but one (NS Realtors) carry mandatory professional liability insurance  
• Areas of potential interest/experience: psychologists and family law lawyers; 

psychologists and lawyers dealing with conflict & custody matters; legal services 
connected to real estate transactions/property and boundary law; potentially medical 
professionals and lawyers subject to comment below; law and public accounting; nurses 
employed as expert witnesses in health care litigation (US) 

• None reported concerns with any potential regulatory barriers to MDPs with their 
profession. “We very much applaud the NSBS for taking a broader view of what it can do 
as a regulator to allow lawyers to make legal services more accessible to Nova 
Scotians.”  

• All expressed an interest in new models of practice including MDPs, and one suggested 
a joint annual meeting between the regulators of those professionals who practice under 
MDPs in future would be of value – there was interest expressed in greater collaboration 
or sharing of information between NSBS and other regulators 

• One caveat relates to medical and other health professionals: these professionals are 
already engaged in new models of practice, however, some of them are not covered 
services under the government and are considered ‘alternate’ services which the public 
must pay for themselves. Depending on the nature of the medical practice provided in 
conjunction with legal services, clients will need to know clearly up front what are 
covered services and what are not. “The model would have to ensure that the nurse is 
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practising within their scope of practice, as scopes of practice are changing and they 
frequently overlap.” 

 

3. NS Law Firms 

Mode of engagement Part of Executive Committee meetings with firms Dec/19 – 
Jan/20 

Law Firms two large HRM firms 

Questions asked any interest in new business models including MDPs? Any 
concerns? 

Summary of responses:  

• Generally open to the concept of MDPs 
• For Atlantic Provinces regional firms, how would this work if other provinces do not 

permit MDPs or sharing of income with partnership? 
• No specific areas of concern – generally neither supportive nor unsupportive 

 

4. Other Law Societies 

Mode of engagement  Email discussions February 2020 

Law Society CEOs  PEI, New Brunswick, Newfoundland & Labrador 

Questions asked any interest in new business models including MDPs? Any 
concerns if NS approves but not yet approved in your 
jurisdiction? 

Summary of responses: 

• All expressed interest in discussing this further (t/c to be scheduled) 
• Not specifically on the radar yet for these jurisdictions, but this development is seen 

as inevitable 
• One commented, “I personally believe that we should allow MDPs.  At the end of the 

day, does anyone really care about sharing fees with non-lawyers?... I am not 
convinced that there is a truly good rationale to forbid the sharing of fees with non-
lawyers.” 

• On the question of fee sharing for multi-jurisdictional firms, two provinces expressed 
a willingness to find a way to make this work even if MDPs are not yet permitted in 
their jurisdictions (NS, PEI) 

 

 

 

 

48



Memo to Council re MDPs 
2020-02-18 
 

4 | P a g e  
 

5. NS Businesses 

Mode of engagement  informal conversations 

Businesses national accounting firm; local financial/wealth 
management company 

Questions asked: any interest in new business models including MDPs? Any 
concerns? 

Summary of responses: 

• The national accounting firm expressed keen interest.  They noted that while they 
are a national firm, unlike some other accounting firms, each province has local 
operations and control, so no need for all provinces to be interested in MDPs.  The 
fact that they exist in other provinces serviced by this firm will make it easier to work 
with.  They indicated that they already have close working relationships with lawyers 
and law firms as part of their client service model.  They see the benefit of closing 
the gap in services and sharing fees. 

• The wealth management business was less receptive. They foresee challenges with 
boundaries between the professionals, and in-house competition regarding which 
professional provided which service. They would likely not take advantage of an 
MDP model. 

 

Total engagements to date: 20 as of 2020-02-18 
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MEMORANDUM TO COUNCIL 
 
 

From:  Tilly Pillay QC 

Date:  January 14, 2021 

Subject: Two-minute Evaluations 
 
 
As you know, Council is asked to complete two-minute evaluations after every meeting. The 
completed evaluations are shared with the President and the Executive. The purpose of these 
evaluations is to get some immediate feedback from participants to allow the President, 
Executive or Council to address any issues that may be identified sooner rather than later.  
 
The topic of evaluations was recently discussed at a Governance Committee meeting. They 
recommend the following to Council: 

 
1. That all Council members should continue to complete the two-minute evaluations after 

every meeting; 
 

2. That the collated information from these evaluations be shared with Council 
(anonymized or not, depending on Council’s wishes); and 

 
3. That this same information be shared with the Governance Committee so they can 

identify issues/trends where they might be able to assist Council in making the most out 
of their meetings. 
 

The Governance Committee would be pleased to receive Council’s feedback on 
recommendations #2 and #3. 
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COUNCIL MEETING MINUTES  
VIA VIDEOCONFERENCE 

 
Date November 27, 2020 
Time 9:00 am 
Present Jim Rossiter QC, President 

Tuma Young QC, First Vice President 
Tilly Pillay QC – not present for first in camera 
Jillian Barrington 
Natalie Borden 
Cheryl Canning QC 
Sheree Conlon QC 
Bryan Darrell 
Deanna Frappier QC 
David Hirtle – in part 
Michelle Kelly – in part 
Josie McKinney 
Andrew Nickerson QC 
Melanie Petrunia 
Jill Perry, QC – not present for in camera portions 
Carole Lee Reinhardt – in part 
Jack Townsend – in part 
Michelle Ward 
Patrick Young 

Regrets: 
Shane Russell 
Dr. Rod Wilson 
 
Guests: 
Level Chan, Stewart McKelvey – in part 
 
Staff: 
Angela Simonds – in part 
Katie Lister, recording – not present for in 
camera portions 
 

1. INTRODUCTORY MATTERS/CALL TO ORDER 

1.1 Introductory Remarks 
President Jim Rossiter QC called the meeting to order and noted that today he would be using 
the land acknowledgement recently used at Tuma Young QC’s recent Queens Counsel 
Ceremony which was delayed from the spring.  Through the Treaty of Peace and Friendship of 
1725 and subsequent Treaties, the connection between the Mi’kmaq people and the Crown was 
formalized, and it remains a foundational aspect of modern Canada.  In the Spirit of meaningful 
recognition, we are proud to acknowledge your presence on the traditional territory of the Mi’kmaq 
people in what is today Nova Scotia.  This kinship and connection endure through the special 
relationship that exists between the Queen of Canada and the Mi’kmaq people.  These treaties 
remain foundational to the relationship that exists between the Mi’kmaq and all Canadians and 
are best exemplified by the phrase, “We are all Treaty People.” 
There has been a recommendation by the Governance Committee that our 2 Minute evaluations 
be summarized at beginning of each meeting and the President intends to start that in January 
and will not share names.  Request members complete the survey after the meeting. 
UPON MOTION BY Patrick Young and seconded by Michelle Ward the meeting would 
move in camera for the next item on the agenda. MOTION CARRIED 
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2. IN CAMERA  

One item discussed in camera. 
 

3. DISCUSSION OF BIG ISSUES 

3.1 Cultural Competence – Engagement Plan 
Further to the request at the September 25, 2020 Council Meeting a Memo outlining the Cultural 
Competence Engagement Plan including timelines was prepared and tabled.  Angela Simmonds, 
Manager of Equity and Access, highlighted that the memo outlines the different roles of Council 
and Staff and how each of the roles is important in ensuring a successful role out.  The President 
thanked Angela Simmonds and Jane Willwerth for preparing the fulsome memo and noted this 
topic was discussed at the Pictou County Bar Visit and it went well. This will also be discussed at 
the Western County Bar Visit in a few weeks.   This item will be included on the January agenda 
for staff and Council members to report back on their activities and feedback.  Council were 
reminded if they have any feedback before January, they could provide it to T. Pillay at any time. 
 

4. POLICIES & PROCESSES 

4.1 Consultant and Next Steps 
Council discussed the current situation where council issues have arisen and how best to address 
them. Several possible options were discussed.  D. Hirtle also noted Diversity and Inclusion is also 
about differently abled communities. J. Rossiter confirmed that is something that would also be 
worked on this year. 
UPON MOTION BY Bryan Darrell and seconded by Andy Nickerson QC a task force would 
be assembled to develop a strategy to deal with race, diversity and safe space and bring 
recommendations to the January Council meeting to address these issues now and for the 
next Council.  MOTION CARRIED. 
 
4.2 Current 2nd VP Vacancy 
T. Young QC provided a memo to counsel outlining the Legislative requirements to fill the 
vacancy.  T. Young QC confirmed the Nominating Committee had concerns about approaching 
candidates due to the current situation on Council but that they had received 2 applications for 
next year’s (2021-2022) 2nd VP position.  Council discussed the possible process and in particular 
appointment versus byelection. 
UPON MOTION BY Jillian Barrington and seconded by Sheree Conlon QC the current 2nd 
VP Vacancy would be communicated to the membership and expressions of interest 
advertised, the Nomination Committee would complete their normal process and 
recommend a candidate for Council to appoint. MOTION CARRIED 
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5. IN CAMERA 

There were four items discussed in camera including the Distinguished Service Award 
recommendation which was moved from the Consent Agenda. 

6.   POLICIES & PROCESSES 

6.1 Response to L. McCarthy next steps 
J. Rossiter thank J. McKinney and REC for the detailed memo provided to Council with 
recommended next steps for consideration.  Council discussed the steps 1-4 outlined at page 8-9 
of the memo. 
UPON MOTION BY Michelle Kelly and seconded by Tuma Young QC steps 1-4 to be 
implemented generally as outlined on page 8-9 of the REC memo. MOTION CARRIED. 

7.   CONSENT AGENDA 

7.1 Minutes of September 25, 2020 meeting 
7.2 Council resignation of Denise Mentis-Smith QC 
7.3 Committee resignations: Denise Mentis-Smith QC, REC, CIC & Finance 
7.4 Resignation: Gregory Ryan Azeff, Asim Ahmad Iqbal & Matthew Joseph 

MacGillivray 
7.5 Professional Responsibility Policies and Procedures Committee (PRPPC) - 

regulatory amendments to 9.2 
7.6 Trust Account Working Group - regulatory amendment and part 10 
7.7 Wills, Powers of Attorney and Personal Directives Standards Committee – new 

standards 
7.8 Real Estate Standards Committee – revised standard 

UPON MOTION BY Patrick Young and seconded by Josie McKinney that the consent 
agenda be approved. MOTION CARRIED 

1.  FOR INFORMATION 

1.1 Executive Director Report  
1.2 President’s Report 
1.3 LSS Update 
1.4 Annual Lawyer Report 

2. WRAP UP 

UPON MOTION BY Tuma Young QC and seconded by Michelle Kelly it was agreed the 
recommendations from Nominating Committee to populate Committees for the 2021-2023 
term will be uploaded to Onboard for review and approval by Council. MOTION CARRIED. 
J. Rossiter reminded everyone to complete the 2 Minute evaluations so he could start the January 
meeting with a summary of the feedback, and he would be sharing it with Governance Committee. 
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UPON MOTION BY Tuma Young QC and seconded by Michelle Ward the meeting was 
adjourned.  

3. MEETINGS 

• January 22, 2021, at 9:00 a.m. 
• March 26, 2021, at 9:00 a.m. 
• April 23, 2021, at 9:00 a.m. 
• May 21, 2021, at 9:00 a.m. 
• June 18, 2021, at 1:00 p.m. 
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Cultural Competence 

STANDARD 

A lawyer must be aware of and apply legal principles that may impact a client’s case as a result 
of the client’s Indigenous identity, racial or ethnic background, or immigration status. A lawyer 
must take reasonable steps to inquire about a client’s Indigenous identity, racial or ethnic 
background, or immigration status for the purpose of determining if any such legal principles 
apply to the client’s case. Counsel shall pay particular attention to clients with Mi’kmaw or 
African Nova Scotian ancestry.1 
 

BACKGROUND 

Along with the duty to be generally competent pursuant to the existing Lawyers’ Competence 

standard2, a lawyer has an additional duty to be culturally competent.  

As the Supreme Court of Canada has recognized: 

“… judges may take notice of actual racism known to exist in a particular society. 

Judges have done so with respect to racism in Nova Scotia. In Nova Scotia (Minister 

of Community Services) v. S.M.S. (1992), 110 N.S.R. (2d) 91 (Fam. Ct.), it was stated 

at p. 108: 

  

[Racism] is a pernicious reality. The issue of racism existing in Nova Scotia has been 

well documented in the Marshall Inquiry Report (sub. nom. Royal Commission on 

 
1 The requirement to pay particular attention to clients with Mi’kmaw or African Nova Scotian ancestry is in 

accordance with the recommendations from the Royal Commission on the Donald Marshall, Jr., Prosecution, see 

Royal Commission on the Donald Marshall Jr. Prosecution (1989): 

o Recommendation # 13: We recommend that the Dalhousie Law School, the Nova Scotia 
Barristers Society and the Judicial Councils support courses and programs dealing with legal 
issues facing visible minorities, and encourage sensitivity to minority concerns for law students, 
lawyers and judges. 
 

o Recommendation # 27: We recommend that a program of ongoing liaison between the bar - 
prosecutors, private defence and legal aid - and Native people, both on and off reserve, be 
established through the Nova Scotia Barristers Society. The Society must also educate its 
members concerning the special needs of Native clients; 

 
2 See Lawyers’ Competence Standard, online: https://www.lians.ca/standards/criminal-law-standards/2-lawyers-
competence 
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the Donald Marshall, Jr., Prosecution). A person would have to be stupid, 

complacent or ignorant not to acknowledge its presence, not only individually, but 

also systemically and institutionally.”3 

 
As racialized, Indigenous, and immigrant Canadians gain increasing space in society, lawyers 

need skills to competently represent their clients’ interests in a context that is increasingly 

diverse and complex and in which racism is acknowledged to be present.4 

 

The NS Human Rights Act recognizes that certain groups of individuals are prone to 

discrimination based on many factors, including cultural factors.   

The Act states that discrimination takes place when a person makes a distinction, whether 

intentional or not, that has the effect of imposing burdens, obligations, or disadvantages on 

individuals, or a class of individuals, that are not imposed on others.  This includes withholding 

or limiting access to opportunities, benefits, or advantages that are available to other 

individuals or classes of individuals.5  

Further, the Act states that no person shall discriminate against an individual, or a class of 

individuals, for a number of reasons including, but not limited to: race; colour; ethnic, or 

national or aboriginal origin.6 

The racialized groups enumerated by the NS Human Rights Act may be at risk of facing 

individual and systemic discrimination when they participate in the justice system.  Lawyers 

must be mindful of this and work to protect racialized clients from individual and systemic 

discrimination that may be present in the justice system. 

On September 29, 2020, the Premier of Nova Scotia, Stephen McNeil, acknowledged and 

apologized for systemic racism in the criminal justice system that has left Black and Indigenous 

Nova Scotians marginalized.  

 
3 R. v. R.D.S. [1997] 3 SCR 484 at para. 47. 
 
4 Robert Wright, “Cultural Competence 101 for Lawyers: Meeting Professional and Ethical Standards”, Presented 
for the Board and Staff of the Nova Scotia Barristers’ Society, January 22, 2016 at slide 5. Online: See the NSBS 
equity portal: http://www.robertswright.ca/upload/385169/documents/71878C22DD54BD69.pdf 
 
5 Human Rights Act, RSNS 1989, c 214, s.4. 
 
6 Human Rights Act, RSNS 1989, c 214, s.5. 
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The province’s justice system — from policing, to courts to corrections — “have failed many 

members of our Black community,” he said. “A system that is supposed to keep you safe, but 

because of the colour of your skin, you fear it. Today, I say enough. I want you to know I hear 

you, I see you, I believe you, and I am sorry.” 

This standard is meant to assist counsel in acknowledging and addressing the existence of 

systemic racism and discrimination7 against Indigenous Peoples, African Nova Scotians and 

Black Canadians, and other racialized groups in the criminal justice system in Nova Scotia. 8 

CULTURAL COMPTENCE  

Cultural Competence generally refers to an ability to understand, communicate with and 

effectively interact with people across different cultures.  

In the context of practicing law, cultural competence has been described in the following way: 

“In order to practise law in a culturally competent manner, … we must (1) value an awareness 

of humans, and oneself, as cultural beings who are prone to stereotyping; (2) acknowledge the 

harmful effects of discriminatory thinking and behaviour upon human interaction; and (3) 

acquire and perform the skills necessary to lessen the effect of these influences in order to 

serve the pursuit of justice.”9 

With respect to the necessary skills required in order to practice in a culturally competent 

manner, it may be helpful to consider the following framework:  

Cultural competence comprises five essential capacities. We must: 

1. Understand our own cultural positions and how they differ from and are similar to 

others. 

 
7 “Systemic discrimination involves the concept that the application of uniform standards, common rules, and 

treatment of people who are not the same constitutes a form of discrimination. It means that in treating unlike 

people alike, adverse consequences, hardship, or injustice may result.”  Task Force on the Criminal Justice System 

and Its Impact on the Indian and Metis People of Alberta (Canada), “Justice on trial : report of the Task Force on 

the Criminal Justice System and its Impact on the Indian and Metis People of Alberta”, March, 1991 
8 Rankin, Andrew “Premier apologizes for Nova Scotia’s racist justice system, sets path for change” (2020), online: 
https://www.thechronicleherald.ca/news/local/premier-apologizes-for-nova-scotias-racist-justice-system-sets-
path-for-change-503334/ 
9 Rose Voyvodic, “Lawyers Meet the Social Context: Understanding Cultural Competence” (2006) 84:3 The 
Canadian Bar Review 564 at 564   
 

57

https://open.alberta.ca/dataset?q=%22%20Task%20Force%20on%20the%20Criminal%20Justice%20System%20and%20Its%20Impact%20on%20the%20Indian%20and%20Metis%20People%20of%20Alberta%20(Canada)%22
https://open.alberta.ca/dataset?q=%22%20Task%20Force%20on%20the%20Criminal%20Justice%20System%20and%20Its%20Impact%20on%20the%20Indian%20and%20Metis%20People%20of%20Alberta%20(Canada)%22


 
 

4 | P a g e  
 

 
2. Understand the social and cultural reality in which we live and work and in which our 

clients live and work. 

 

3. Cultivate appropriate attitudes towards cultural differences.  

 

4. Be able to generate and interpret a wide variety of verbal and non-verbal responses.  

 

5. Understand structural oppression and demonstrate awareness and commitment to 

social justice. 10 

A competent lawyer is one that recognizes limitations in one’s ability to handle a matter or 

some aspects of it and takes steps accordingly to ensure the client is appropriately served.11  

It is generally recognized that cultural competence requires more than a single course or 

workshop.12  

The examples and resources identified in this standard are meant to promote a continuum of 

knowledge to assist counsel in building cultural competence and meet their professional 

obligations.  

Self-Identification 

Before counsel can identify issues of race and culture that may be present in a file, counsel 

must be aware of how the client identifies. 

In order to comply with this standard, counsel shall give clients an opportunity to voluntarily 

state whether they self-identify as part of a racialized group, and if yes, how they identify 

themselves.  

 

 

 
10 Wright, supra, note 2, at slide 10 
11 Nova Scotia Barristers’ Society, Code of Professional Conduct, (Approved by Council September 23, 2011, 
Effective January 1, 2012 as amended January 20, 2012; July 20, 2012; February 22, 2013; September 19, 2014; 
January 23, 2015; May 22, 2015; February 26, 2016; April 22, 2016; May 27, 2016; May 26, 2017; July 20, 2018; 
January 24, 2020), online: https://nsbs.org/wp-content/uploads/2019/11/CodeofProfessionalConduct.pdf  
12 Federation of Law Societies, Model Code of Professional Conduct, (October 19, 2019), online: https://flsc.ca/wp-
content/uploads/2019/11/Model-Code-October-2019.pdf 
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Indigenous Clients 

Indigenous peoples have a special constitutional relationship with the Crown. This relationship 

is recognized and affirmed in section 35 of the Constitution Act and section 25 of the Canadian 

Charter of Rights and Freedoms.   

Indigenous peoples are overrepresented in the Canadian criminal justice system. 

Many inquiries, commissions, task forces and research studies have shown direct links between 

the historical and ongoing colonial laws, policies, processes and systems, and the 

overrepresentation of Indigenous peoples in the criminal justice system.  

Crown Policy on Indigenous Peoples 

The Nova Scotia Public Prosecution Service is mandated to follow policy titled, “Fair Treatment 

of Indigenous Peoples in Criminal Prosecutions in Nova Scotia”13.  Defence counsel must also be 

aware of this policy to ensure that individual Crown Attorneys are meeting their professional 

obligations.  This policy touches on all aspects of criminal court proceedings including: decisions 

to prosecute; restorative justice options; arraignments; bail proceedings; trials, and sentencing 

hearings.  The policy states that individual Crown Attorneys must: 

 “…recognize and factor in the unique systemic or background factors that may 

have contributed to an Indigenous person’s criminal conduct.  As well, Crown 

Attorneys should also consider procedures and sanctions appropriate in the 

circumstances of the offender because of his or her particular Indigenous heritage 

or connection.  The maintenance of social harmony, safety, and stability, within 

Indigenous communities, and as between these communities and non-Indigenous 

communities, should be a significant consideration of a Crown Attorney, in cases 

involving an Indigenous offender. 

 … 

This policy is also intended to align, in part, with those standards adopted by the 

Federal Department of Justice in the Aboriginal Justice Strategy, but is particularized 

to the individual and unique circumstances of the Mi’kmaq of Nova Scotia, as well 

 
13 Nova Scotia Public Prosecution Service, Fair Treatment of Indigenous Peoples in Criminal Prosecutions in Nova 
Scotia, DPP Directive (October 2, 2018) online: 
https://novascotia.ca/pps/publications/ca_manual/AdministrativePolicies/Fair-Treatment-of-Indigenous-
Peoples.pdf 
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as those of other Indigenous heritage interacting with the justice system of Nova 

Scotia.” 

Crown Attorneys must work to ensure that the objectives of the NS Public Prosecution Service 

policy are met.  Defence counsel has a responsibility to hold individual Crown Attorney’s 

accountable.  These objectives include but are not limited to: 

To contribute to a decrease in the rates of victimization, crime and incarceration 

among Indigenous peoples in Nova Scotia by conducting culturally competent 

prosecutions involving Indigenous peoples. 

To sensitize and train Crown Attorneys to include Indigenous values such as those 

referenced in the Gladue decision throughout their range of contact with the 

criminal justice system in Nova Scotia. 

Crown Attorneys and Defence Counsel should be aware that the NS Public Prosecution Service 

policy on ensuring the fair treatment of Indigenous peoples is an acknowledgement of the Truth 

and Reconciliation Commission: A Call for Action.14 

If an individual Crown is failing to meet their obligations under this policy, and defence counsel 

fails to flag this, then defence counsel has also failed.  The consequence could be a miscarriage 

of justice. 

 
14 In June 2015, the Truth and Reconciliation Commission of Canada [TRC] released 94 “calls to action” regarding 

reconciliation between Canadian and Indigenous peoples.  

The following TRC Calls to Action are of particular relevance to lawyers practicing in criminal law: 

27. We call upon the Federation of Law Societies of Canada to ensure that lawyers receive 

appropriate cultural competency training, which includes the history and legacy of residential 

schools, the United Nations Declaration on the Rights of Indigenous Peoples, Treaties and Aboriginal 

rights, Indigenous law, and Aboriginal– Crown relations. This will require skills-based training in 

intercultural competency, conflict resolution, human rights, and anti-racism. 

30. We call upon federal, provincial, and territorial governments to commit to eliminating the 

overrepresentation of Aboriginal people in custody over the next decade, and to issue detailed 

annual reports that monitor and evaluate progress in doing so. 

38. We call upon the federal, provincial, territorial, and Aboriginal governments to commit to 

eliminating the overrepresentation of Aboriginal youth in custody over the next decade. 
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African Nova Scotian and Black Clients 

Anti-Black racism in the criminal justice system is a concern for people of African descent [in] 

Nova Scotia—a province shaped by slavery and segregation.15 
 

As described by Angela Simmonds in the NSBS Equity Lens Toolkit: 

“Our province’s formal and informal social structures were designed to exclude 

Black Nova Scotians from the moment they arrived here over 400 years ago. The 

history of anti-black racism impacts all aspects of civic life for Black Nova Scotians. 

However, there are also specific ways this history of anti-black racism lives in the 

justice system, and lawyers are obligated to have a general awareness of this 

history to be effective advocates for their clients.” 

The overrepresentation of African Nova Scotians and Black Canadians in the criminal justice 

system is well documented and has manifested itself in numerous ways16 including but not 

limited to: racial profiling, the illegal collection of personal data by police through the use of 

‘street checks’17, excessive use of force by police, higher rates of incarceration, 

disproportionate negative treatment while in custody, lack of disaggregated race-based data 

collection, other multiple and intersecting forms of discrimination.   

 

 

 
15 Michelle Y. Williams, “African Nova Scotian Restorative Justice: A Change Has Gotta Come” (2013), Dalhousie 
Law Journal, Volume 36, No. 2 
16 United Nations Human Rights Council, “Report of the Working Group of Experts on People of African Descent on 
its mission to Canada”, August, 2017, 36th Session, Agenda item 9, online: https://fbec-cefn.ca/wp-
content/uploads/2019/06/UN-Working-Group-Report_EN.pdf 
17 J. Michael MacDonald, “Independent Legal Opinion on Street Checks”, 2019, online: 
https://humanrights.novascotia.ca/sites/default/files/editor-
uploads/independent_legal_opinion_on_street_checks.pdf  
 
…a street check involves two parts: an action (the police interact with, or observe, an individual) and record-
keeping (the police collect and retain identifying information about the individual, in a database) 
 
Also see 
 
Dr. Scot Wortley, “Halifax, Nova Scotia: Street Checks Report” March, 2019, online: 
https://humanrights.novascotia.ca/sites/default/files/editor-
uploads/halifax_street_checks_report_march_2019_0.pdf  
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CULTURAL COMPETENCE: SPECIFIC LEGAL ISSUES  

For the purpose of this standard, it is imperative that counsel be aware of substantive legal 

issues relevant to specific cultural groups in the practice of criminal law.  

Although not an exhaustive list, the following are examples of issues of race and culture that 

may arise when advocating on behalf of a racialized client:  

Race Based Challenge for Cause in Jury Selection 

A jury is required to be a representative cross-section of society, honestly and fairly chosen.18  

 

The exclusion of Indigenous, Black and other racialized groups from juries is a longstanding, 

historical problem.19 

 

Under s. 638(1)(b) of the Criminal Code a party may challenge a juror “for cause” alleging that 

the juror may not be indifferent. The test is whether there is a realistic potential that the jury 

pool may contain people who are not impartial in the sense that even upon proper instructions 

by the trial judge they may not be able to set aside their prejudice and decide fairly between 

the Crown and the accused.20  

 

One of the ways that a prospective juror may be indifferent is by harbouring racial bias against 

the accused. Courts have recognized that parties are entitled to challenge prospective jurors on 

racial prejudices that might affect their impartiality.21  

 

Failure to advise a racialized client of their right to challenge prospective jurors for race-based 

bias, commonly referred to as a Parks challenge, can be grounds for a finding of ineffective 

counsel.  

 

In its 2011 decision in R v Fraser22, the Nova Scotia Court of Appeal (NSCA) considered defence 

counsel’s failure to instruct his African Nova Scotian client on the possibility of a race-based 

 
18 R. v. Kokopenace, 2015 SCC 28, [2015] 2 S.C.R. 398 
19 Julianne Stevenson, CHALLENGING WHITENESS: The Role for Law Societies and Critical Race Theory in 
Addressing Unrepresentative Juries in Canada, 2018.  
20 R. v. Find, 2001 SCC 32 at para. 31 
21 R v Parks (1993), 15 OR (3d) 324 (CA), leave to appeal to SCC refused, [1993] SCCA No 481. 
22 R. v. Fraser, 2011 NSCA 70 
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challenge for cause. The client expressed concerns to his trial counsel about facing an all-White 

jury.  

 

Justice Saunders held that trial counsel’s “failure to provide advice to the appellant in response 

to his client’s explicit and perfectly reasonable inquiries, effectively denied him his statutory 

right to challenge potential jurors for cause.” Justice Saunders emphasized that this failing “in 

and of itself would justify a new trial.” These comments from the NSCA in R v Fraser confirm 

that an understanding of and ability to advise one’s client on race-based challenges for cause is 

a basic competency required by defence counsel.23 

 

Canvassing Gladue Factors at Sentencing 

In 1996, section 718.2(e)24 of the Criminal Code was enacted. Its purpose was to address the 

overrepresentation of Indigenous peoples in Canadian prisons by requiring sentencing judges to 

consider sanctions other than imprisonment for all offenders, and specifically pay attention to 

the unique circumstances of Aboriginal offenders. 

Section 718.2(e) directs sentencing judges to undertake the sentencing of aboriginal offenders 
individually, but also differently, because the circumstances of aboriginal peoples are unique. In 
sentencing an aboriginal offender, the judge must consider: 

(1) The unique systemic or background factors which may have played a part in bringing the 
particular aboriginal offender before the courts; and 

 
(2) The types of sentencing procedures and sanctions which may be appropriate in the 

circumstances for the offender because of his or her particular aboriginal heritage or 
connection.25 

 
23 Stevenson, supra, note 10, at page 10 
 
24Criminal Code (R.S.C., 1985, c. C-46), 718.2:  
 
A court that imposes a sentence shall also take into consideration the following principles: 
… 
(e) all available sanctions, other than imprisonment, that are reasonable in the circumstances and consistent with 
the harm done to victims or to the community should be considered for all offenders, with particular attention to 
the circumstances of Aboriginal offenders. 
 
25 The Practitioner's Criminal Code, 2020 Ed. (Gold) 
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This section was authoritatively interpreted by the Supreme Court of Canada in R. v. Gladue26 

where the Court held that: 

In our view, s. 718.2(e) is more than simply a re-affirmation of existing sentencing 

principles.  The remedial component of the provision consists not only in the fact 

that it codifies a principle of sentencing, but, far more importantly, in its direction to 

sentencing judges to undertake the process of sentencing aboriginal offenders 

differently, in order to endeavour to achieve a truly fit and proper sentence in the 

particular case. 

The Supreme Court’s decision in Gladue had important ramifications for justice system 

participants and stakeholders. To achieve the purpose and maintain the principles set out 

in Gladue, a number of programs were established, funded by the federal and provincial 

governments.27 

Various critiques and concerns about the application of Gladue were subsequently raised. In 

2012, the Supreme Court in R v Ipeelee28 reaffirmed its commitment to the principles 

enunciated in Gladue, addressed a number of critiques, and clarified concerns. 

Counsel must be familiar with section 718.2(e) of the Code, the principles affirmed in Gladue 

and Ipeelee, and their applicability for all Indigenous accused.  

In Nova Scotia, the requirement from Gladue for courts to canvass the unique systemic or 

background factors that have played a part in an Indigenous accused coming before the court is 

facilitated through the preparation of Gladue reports. 

The Mi’kmaw Legal Support Network provides training to the professionals who prepare Gladue 

reports in Nova Scotia.    

Gladue factors that may be considered in a Gladue report include but are not limited to: 

1. Substance abuse personally and in the immediate family 
2. Physical abuse in personal relationships 

 
26 R. v. Gladue, [1999] 1 S.C.R. 688 at para. 32 
27 Research and Statistics Division Department of Justice, Canada, “Spotlight on Gladue: Challenges, Experiences, 
and Possibilities in Canada’s Criminal Justice System”, 2017 see https://www.justice.gc.ca/eng/rp-
pr/jr/gladue/gladue.pdf 
28 R. v. Ipeelee, [2012] 1 SCR 433 
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3. Violence in the family 
4. Deterioration of Health 
5. Systemic barriers to education and economic opportunities 
6. Poverty 
7. Mobility 
8. Home and food security 
9. Overt and covert Racism 
10. Loss of identity, culture, and ancestral knowledge 

 

In Nova Scotia, the legacy of residential schools29 along with Indian day schools30, and their 

devastating impact on Indigenous communities is also commonly referred to within a Gladue 

report.  

 

Unless expressly waived by the client, defence counsel has a duty to ensure that a Gladue 

report is ordered for all Indigenous accused being sentenced, regardless of the nature of the 

offence.  

Canvassing Cultural Factors for People of African Descent at Sentencing  

An emerging approach in Nova Scotia in sentencing African Nova Scotians and Black Canadians 

is the use of Impact of Race and Culture Assessments (IRCAs) within the sentencing process.  

As explained by Professor Maria Dugas, these reports: 

…provide the court with necessary information about the effect of systemic anti-

Black racism on people of African descent. They connect this information to the 

individual’s lived experience, articulating how the experience of racism has 

informed the circumstance of the offender, the offence, and how it might inform 

the offender’s experience of the carceral state. 

 

IRCAs are necessary in the light of the historical and ongoing systemic anti-Black 

racism present in Canada, and its effect on Black Canadians’ lived experiences. The 

prevalence of anti-Black racism is directly connected to the history of slavery and 

subjugation of people of African descent in Canada. One way in which anti-Black 

racism continues to manifest in this country is through the overincarceration of 

 
29 See for example: https://www.canada.ca/en/parks-canada/news/2020/09/the-former-shubenacadie-indian-
residential-school---shubenacadie-nova-scotia.html  
30 See for example: http://www.membertou.ca/wp-content/uploads/2019/10/Op-Ed-Indian-Day-Schools.pdf  
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Black Canadians. The incarceration rate of Black Canadians is three times our 

representation rate in society. This is not simply because Black people commit more 

crimes. 

 

It is because of pervasive, systemic anti-Black racism that permeates our institutions 

and social structures. The association of black skin with criminality has deep roots. It 

can be traced back to “runaway slave ads,” which portrayed self-liberated people of 

African descent as thieves and criminals. Slaveholders would place ads in the 

newspaper when enslaved people escaped and would use the court system to 

affirm their property interests in the enslaved person.  

 

The United Nations’ Working Group of Experts on People of African Descent 

recognized the overincarceration of African Canadian people following their visit to 

Canada in 2016. The Working Group noted that they were “deeply concerned about 

the human rights situation of African Canadians” and “particularly concerned about 

the overrepresentation of African Canadians in the criminal justice system.” Despite 

representing only 3.5% of the population Black Canadians represented 8.6% of the 

total incarcerated population in 2016–2017, and 8% of the total incarcerated 

population in 2018–2019. In 2017–2018, Black offenders represented 12% of the 

incarcerated “young adult” population (ages 18-21). 31 

 

Judges can and should take judicial notice of the legacy of slavery and the existence of systemic 

anti-Black racism however IRCAs are still very important in order to draw the connection 

between these systemic background factors and why the accused is before the court. This 

information can not only serve to provide greater context to the sentencing judge but in some 

cases can be a lens through which to view the moral culpability of an African Canadian accused 

and in that sense IRCAs can also serve a mitigating purpose.32 

 

In R. v. Anderson33, Chief Judge Williams described the importance of receiving cultural 

evidence at sentencing as follows: 

 

 
31 Maria Dugas, “Committing to Justice: The Case for Impact of Race and Culture Assessments in Sentencing African 

Canadian Offenders” (2020), Dalhousie Law Journal, Volume 43, No. 1 
32 R. v. Jackson, [2018] O.J. No. 2136 at para. 38 & R. v. Morris, [2018] O.J. No. 4631 at para. 75 
33 R. v. Anderson, 2020 NSPC 10   
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The Courts have widely accepted that there is an overrepresentation of Black 

persons in custody in Canada as a result of systemic forms of discrimination. Given 

the individualized nature of sentencing, Courts must take into consideration the 

historical and social context for the lived experiences of Black Canadians…  

 

Although there is not yet any right under the law to demand an IRCA on behalf of a client of 

African descent, defence counsel should be aware of this option and, in appropriate cases, 

canvass their clients as to whether an IRCA should be requested from the Court for the 

purpose of sentencing.  

 

An appropriate case can include cases where an African Nova Scotian or Black client faces 

significant jeopardy such as the loss of liberty.  

 

It has become the practice of Court Services in Nova Scotia to fund IRCAs upon an order being 

made by the Court.  

Once an IRCA is ordered by the court, The African Nova Scotian Justice Institute Forensic 

Assessment and Treatment Unit takes responsibility for processing, assigning, and supervising 

IRCAs, requests for Clinical Letters related to impact of race and culture, and Cultural Trauma 

Letters (principally for Wellness Courts) for courts in Nova Scotia.34   

Cultural Factors at Bail 

Sentencing is not the only stage of proceedings where factors of race and culture should be 

considered by counsel.  

When considering interim release, counsel should be aware that on December 18, 2019, s. 

493.2 of the Criminal Code came into force and states: 

Aboriginal accused or vulnerable populations 

493.2 In making a decision under this Part, a peace officer, justice or judge shall give 
particular attention to the circumstances of 

(a) Aboriginal accused; and 

 
34 Wright, Robert, Letter to Claudia Mann, Director of Court Services, Regarding Harmonizing IRCA/CA Practices 
under one roof Responding to Request re: Cultural Trauma from Wellness Court, August 4, 2020 
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(b) accused who belong to a vulnerable population that is overrepresented in the 
criminal justice system and that is disadvantaged in obtaining release under this 
Part. 

This new section essentially codifies the principles of Gladue and Ipeelee at the bail stage and 

adds consideration for those from “vulnerable populations” with the intent of reducing 

incarceration of people traditionally marginalized by the criminal justice system.  

The application of Gladue factors and cultural factors for African Nova Scotians at the bail stage 

has previously been adopted by some courts in Nova Scotia.35  

If a client waives their right to a Gladue report or similarly does not wish to have an IRCA 

ordered at the bail stage, counsel should consider whether it is appropriate to lead cultural 

evidence for Indigenous , African Nova Scotian, or Black clients at the bail hearing in order 

provide context for the Court, not withstanding the ability of judges to take judicial notice of 

systemic racism and its applicability to interim release.  

Racial Profiling 

It is not uncommon for counsel to hear from an African Nova Scotian or Black client that they 

were pulled over by police for ‘driving while black’. Rather than dismissing this notion, counsel 

should be aware of the existence of racial profiling and turn their mind to its applicability 

when dealing with racialized clients.  

“The concept of racial profiling is primarily concerned with the motivation of the police. It 

occurs when race or racial stereotypes about offending or dangerousness are used. Consciously 

or unconsciously, to any degree in suspect selection or subject treatment”.36 

In Nova Scotia, racial profiling was brought to the forefront in the Kirk Johnson human rights 

case.37  

A Nova Scotia Board of Inquiry found that the Halifax Regional Police discriminated against Kirk 

Johnson on the basis of race when a police officer stopped Mr. Johnson while he was driving, 

fined him and towed away his car.  

 
35 For example In the unreported decision of  R. v. Perry (March 5, 2017) Nova Scotia CRH 450525 (Supreme Court 
of Nova Scotia) at p. 24, Justice Muise stated that he could take judicial notice of “the over-representation about 
aboriginal persons and African Nova Scotians in custody both on remand and serving sentences.” 
36 R v Le, 2019 SCC 34 at para. 76 
37 Johnson v Halifax (Regional Municipality) Police Service, [2003] NSHRBID No 2 
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In the 2019 Ontario Court of Appeal decision R. v. Dudhi38, Justice Paciocco confirmed the 

appropriate analysis to be applied when considering whether racial profiling has occurred: 

[62]  In my view, it is self-evident that a decision need not be motivated solely or 

even mainly on race or racial stereotypes to nevertheless be "based on" race or 

racial stereotypes. If illegitimate thinking about race or racial stereotypes factors 

into suspect selection or subject treatment, any pretence that the decision was 

reasonable is defeated. The decision will be contaminated by improper thinking and 

cannot satisfy the legal standards in place for suspect selection or subject 

treatment. 

[63]  Put simply, passages such as para. 11 of R. v. Brown, and para. 33 

in Bombardier, are entirely consistent with the proposition accepted 

in Le and Peart. Where race or racial stereotypes are used to any degree in suspect 

selection or subject treatment, there will be no reasonable suspicion or reasonable 

grounds. The decision will amount to racial profiling. 

… 

[66]  In sum, there are two components to racial profiling. The first is the attitudinal 

component, which is the acceptance by a person in authority that race or racial 

stereotypes are relevant in identifying the propensity to offend or to be dangerous. 

The second is the causation component, which requires that this race-based 

thinking consciously or unconsciously motivate or influence, to any degree, 

decisions by persons in authority in suspect selection or subject treatment. 

Race & Arbitrary Detention  

If racial profiling can be established, any resulting detention could be deemed to have taken 

place arbitrarily, in violation of s. 9 of the Charter and counsel should be prepared to argue 

this appropriately.39  

In R. v. Le40, Justices Brown and Martin, writing for the majority, relied on social science 

evidence to underscore the importance of racial context when considering s. 9 of the Charter: 

 
38 R v Dudhi, [2019] OJ No 4333 
39 See Charter standard 
40 Le, supra note 29 starting at paragraph 74 
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[74]   It is important, at the outset, to understand both the place and purpose of 

race as a consideration in the detention analysis and how it differs from the concept 

of racial profiling. 

[75]   At the detention stage of the analysis, the question is how a reasonable 

person of a similar racial background would perceive the interaction with the police. 

The focus is on how the combination of a racialized context and minority status 

would affect the perception of a reasonable person in the shoes of the accused as 

to whether they were free to leave or compelled to remain. The s. 9 detention 

analysis is thus contextual in nature and involves a wide ranging inquiry. It takes 

into consideration the larger, historic and social context of race relations between 

the police and the various racial groups and individuals in our society. The 

reasonable person in Mr. Le’s shoes is presumed to be aware of this broader racial 

context. 

In finding serious Charter-infringing police misconduct, the Court accepted that racialized 

people may experience interactions with the police differently given the historic over-policing 

of racialized communities. The majority also challenged the assumption that more frequent 

interactions with the police would make it less likely that a person felt detained.  In fact, the 

opposite may be true. Racialized people are subjected to more frequent and unpleasant 

interactions with the police, leading to heightened suspicion and a reasonable apprehension 

that one is being detained.41 

Cross Racial Identification 

“The inherent frailties of identification evidence have been recognized in a myriad of ways for a 

long time in the existing jurisprudence.”42 

Intersecting with the existing frailties of identification evidence is the additional layer of cross-

racial identification.  

“Cross-racial identification evidence has been identified by the courts as fraught with particular 

difficulty for some time.”43  

 
41 Steph Brown, “Setting the Scene: R. v. Le and the Importance of Context in s. 9 Analysis”, theCourt.ca (Oct. 29, 
2019), online: http://www.thecourt.ca/setting-the-scene-r-v-le-and-the-importance-of-context-in-s-9-analysis/ 
42 R. v. MacLellan, [2017] N.S.J. No. 461 at para. 26  
43 Ibid at para. 37 
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The phenomenon of cross-racial identification or the ‘other-race’ effect has been described in 

the following fashion44: 

In essence, this means that members of one race have increased difficulties in 

identifying distinguishing characteristics present in members of different races. It 

can be said that, “when persons are identified as belonging to groups other than 

our own, we attribute more similarity among them than we attribute to persons 

perceived as belonging to our own group.” Thus, this impairment is not always a 

choice, meaning that the person identifying the accused is often not necessarily 

subjectively “racist.”  Instead, more often than not, this is a matter of psychological 

exposure and personal history. 

 

There are numerous factors that should be considered in an analysis of cross-racial 

identification evidence45 but generally if cross-racial identification arises, the trier of fact must 

be alive to the possibility that this might cause the witness some difficulty or constitute a 

reason to regard their evidence with greater caution.  

 

Counsel should be aware of the potential frailties in cross-racial identification evidence and 

be prepared to argue this as the issue arises.  

 

Immigration  

Counsel must take reasonable step to determine a client’s immigration status upon being 

retained by the client.  

Immigration consequences have been deemed to be a legally relevant consequence flowing 

from a guilty plea46 and as such, may have a bearing on the ultimate outcome for the client.47  

Additional Resources 

For further information and to find resources for skill development in cultural competency, 

counsel are encouraged to explore the Nova Scotia Barristers’ Society Equity and Access 

Resources page at: 

 
44 Alison Aho, “Identification and Recognition Evidence: Determining Admissibility With Respect to Race” (2016) 
45 MacLellan, supra note 36 starting at para. 37 
46 R. v. Wong, [2018] 1 SCR 696 
47 See Guilty Pleas standard 
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https://nsbs.org/legal-profession/your-practice/practice-support-resources/equity-access-resources/  

Note on Language 

As the nomenclature surrounding distinct groups evolves it is important to understand for the 

purpose of this Standard some of the terms used are defined as follows:  

The Mi’kmaw are a First Nations peoples and the founding culture of Mi’gma’gi, what we now 

recognize as Nova Scotia.  

Indigenous peoples is a collective name for the original peoples of North America and their 

descendants. Often, ‘Aboriginal peoples' is also used. 

African Nova Scotians who also self-identify as Indigenous Black, Africanadian, Afri-Scotian, 

First African Nova Scotian or Scotian, are descendants of free and enslaved Black Loyalists, 

Black Refugees, Maroons and other Black people who were settled across 52 indigenous land-

based Black communities in Nova Scotia. African Nova Scotians are a distinct people. 

African Canadian refers to all people of African descent living in Canada. 

People of African Descent is an all-encompassing term for the diverse groups of African 

descendants including African immigrants, people of Caribbean heritage, African Canadians, 

and African Nova Scotians. 

Black is a term which recognizes the unified descent as African peoples while acknowledging a 

common experience of oppression. This term is interchangeable with People of African 

Descent. 

Racialized is understood as the external categorization of non-white.    
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MEMORANDUM TO COUNCIL 

From:   Professional Standards (Criminal Law) Committee 
Date:   January 12, 2021 
Subject: Professional Standards (Criminal) Committee Standard # - Charter Applications 

DATE 

January 22, 2021 

Council Introduction 

Council Approval 

Recommendation/Motion: 

This is the introduction to Council of a new standard No. # - Charter Applications – by the 
Professional Standards (Criminal) Committee. Following introduction, the standard will be 
circulated to the membership for review and consultation. The Committee will review any 
comments received and then present the final form, amended if necessary, to Council for 
approval.  

Executive Summary: 

The Professional Standards (Criminal) Committee is of the opinion that a standard is 
required so that criminal practitioners  (1) have a clear understanding of the 
importance to make a timely Charter application in appropriate cases, (2) review the 
Crown disclosure as soon as possible in order to decided whether to bring an 
application for Charter relief, and (3) understanding the importance of obtaining the 
necessary instructions from the client as early in the process as possible. 

This standard was sent to the GEC and REC for review and their recommendations 
have been included in this current Standard. 

Exhibit: Standard No. #: Charter Applications with rationale. 
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Existing Standard Proposed Standard Rationale 

 
N/A 

 
# - Charter Applications 

 
STANDARD 

 
1.  A lawyer who is retained must review the disclosure as soon as 
possible to determine whether there are grounds for making an 
application for a Charter remedy, pursuant to the Canadian Charter of 
Rights and Freedoms (“Charter”)1.  
2. If grounds exist for making a Charter application, the lawyer must 
make reasonable efforts to obtain instructions (preferably in writing) from 
the client regarding whether to make an Application.  
 
COMMENTARY 
 
Jurisdiction 
 
The primary remedy for a Charter violation is for the accused to make an 
Application to the trial court, pursuant to s. 24. Under s. 24, “Anyone 
whose [Charter] rights and freedoms…have been infringed or denied” 
may apply for a remedy to a court of “competent jurisdiction.1” A trial court, 
as a “court of competent jurisdiction,” may give an “appropriate and just” 
remedy (s. 24(1)), or exclude evidence obtained in violation of the Charter 
if admission would bring the administration of justice into disrepute (s. 
24(2)).2 
 
All criminal trial courts, including trials before Provincial Court judges, are 
“courts of competent jurisdiction,” as defined by s. 2 of the Criminal Code 
for the purposes of granting s. 24 Charter remedies3. Section 24 does not 

 
 
The Professional 
Standards (Criminal) 
Committee is of the 
opinion that a standard 
is required so that 
criminal practitioners (1) 
have a clear 
understanding of the 
importance to make a 
timely Charter 
application in 
appropriate cases, (2) 
review the Crown 
disclosure as soon as 
possible in order to 
decided whether to bring 
an application for 
Charter relief, and (3) 
understanding the 
importance of obtaining 
the necessary 
instructions from the 
client as early in the 
process as possible. 
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confer on the courts new jurisdiction; those courts already had 
“jurisdiction conferred by a statute over the offences and persons, and 
power to make the orders sought.”4 
 
On the other hand, the Supreme Court in Mills unanimously ruled that a 
justice at a preliminary inquiry was not a court of competent jurisdiction 
for the purpose of granting Charter remedies under s. 24. Their 
jurisdiction under what is now Part XVIII of the Criminal Code was limited 
to considering whether there is sufficient evidence to put the accused on 
trial. Notwithstanding that the rules for the admissibility of evidence apply 
at preliminary inquiries, there is no jurisdiction for a justice at a preliminary 
inquiry to consider whether evidence should be excluded under s. 24(2) 
as having been obtained in violation of the Charter.5 
Courts have held that judges at extradition hearings are “courts of 
competent jurisdiction” for the purposes of s. 246; however, parole boards 
are not7.  
 
Justices at bail hearings do not have Charter jurisdiction8. 
 
A divided Supreme Court in R. v. Hape9 held that the Charter does not 
apply to Canadian police acting outside Canada unless the foreign 
jurisdiction consents to their enforcement jurisdiction. However, in Khadr 
v. Canada (Minister of Justice) the Court created an exception where 
action violate Canada’s international obligations.10 
 
Lawyers should be careful to consider the availability of potential Charter 
applications that are specific to racialized clients, including: 
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a. Racial Profiling, (see R. Dudhi, 2019 ONCA 665); 
 
b. Police authority to question11 individuals, (see R. v. Le, 2019 SCC 
34). 
 
 
Failure to Bring a Charter Application may Have Unintended 
Consequences 
 
The purpose of this standard may seem self-evident. After all, the failure 
to make a Charter Application, where there is evidence of a Charter 
breach, may prejudice the defence. This is particularly true in cases of 
“impaired over .08.” 
 
To address the challenges posed by a large number of impaired driving 
offences, Parliament has, over the years, taken steps to simplify and 
streamline the trial process. One of those steps involved the introduction 
of evidentiary shortcuts into the Criminal Code. These shortcuts are now 
found in ss. 320.31(1) of the Criminal Code (formerly 258(1)(c) and 
258(1)(g) of the Code). They permit the Crown to establish an accused’s 
blood-alcohol concentration at the time of the alleged offence by filing a 
certificate recording the accused’s breath readings. 
To ensure that those evidentiary shortcuts yield reliable evidence, 
Parliament built a number of preconditions into the scheme—the most 
notable being that the breath samples have to be taken within a 
prescribed period of time following the alleged offence.12  
 
If there are issues related to the proof of the evidentiary preconditions, 
the demand for breath (or blood) samples may be unlawful. For example, 
a demand made to provide a breath sample into the approved screening 
device without the required reasonable suspicion under section 254(2) is 

 
 
 

76



 
 

00152050-1   

a warrantless and unreasonable search, pursuant to s. 8 of the Charter. 
However, if the lawyer chooses not to bring a Charter Application at trial, 
the Crown does not have to prove that the demand was a “lawful demand” 
before it can take advantage of the evidentiary shortcuts: Rilling v. The 
Queen13. Rilling has been applied in Nova Scotia, and remains good 
law14. 
 
Justice Moldaver places the practical importance of the Charter 
Application in context at paragraph 11 of R. v. Alex: 
 
 When ss. 258(1)(c) and 258(1)(g) are analyzed in accordance with 
the modern principles of statutory interpretation, I am satisfied that the 
Crown need not prove that the demand was lawful in order to take 
advantage of the shortcuts. If the taking of the samples is subjected to 
Charter scrutiny, and the evidence of the breath test results is found to be 
 inadmissible by virtue of ss. 8 and 24(2) of the Charter, that will end 
the matter. Resort to  the evidentiary shortcuts will be a non-issue. On 
the other hand, if the taking of the samples is subjected to s. 8 Charter 
scrutiny, and the breath test results are found to be admissible in 
evidence—either because no. s. 8 breach occurred or because the 
evidence survived s. 24(2) Charter scrutiny—the shortcuts should remain 
available to the Crown. 15 
 
 
FOOTNOTES 
 

1 NSBS, Code of Professional Conduct, Halifax: Nova Scotia Barristers' Society, 
2012, rule 3.1-2.  

2 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, 
being Schedule B to the Canada Act, 1982 (U.K.), 1982, c. 11, s. 24(1). 
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3 Ibid., s. 24(2). 
4 R. v. Mills (1986), 52 C.R. (3d) 1 (S.C.C.). 
5 Ibid., at p. 19. A Provincial Court judge therefore has no Charter jurisdiction 
respecting an indictable offence before election. See R. v. Wilson (1997), 121 
C.C.C. (3d) 92 (N.S.C.A.). 
6 R. v. Mills, supra note 4; R. v. Hynes (2001), 47 C.R. (5th) 278 (S.C.C.). 
7 Unites States v. Kwok, [2001] 1 S.C.R. 532. Arbour J. for the Court confirmed 
jurisdiction under the new Extradition Act over matters relevant to extradition 
hearings. These include s. 7 rights, but not s. 6 mobility rights which arise under 
the Minister’s surrender jurisdiction.  
8 Mooring v. National Parole Board (1996), 45 C.R. (4th) 265 (S.C.C.). 
9 R. v. Menard (2008), 63 C.R. (6th) 211 (B.C.C.A.). 
10 R. v. Hape (2007), 47 C.R. (6th) 96 (S.C.C.). 
11 Khadr v. Canada (Minister of Justice) (2008), 56 C.R. (6th) 255 (S.C.C.). See too 
Canada v. Khadr, [2010] 1 S.C.R. 44 (S.C.C.). 
12 The Court stated the police have no legal authority to question people who are 
doing nothing wrong, nor demand their IDs. Both the majority and dissent 
recognized that a person may experience a police interaction differently due to 
their race and existing relations between the police and various racial groups. The 
majority also accepted a position advanced by us stating even a short interaction 
with the police can have a significant impact on an individual and can be 
considered a form of detention. 
13 Other preconditions include that the samples have to be provides in an 
approved container or instrument, and the instrument has to be operated by a 
properly qualified technician, and the demand has been made upon “reasonable 
grounds.”  
14 Rilling v. The Queen, [1976] 2 S.C.R. 183 (S.C.C.); R. v. Alex, 2017 SCC 37; R. 
v. Bernshaw, [1995] 1 S.C.R. 254 (S.C.C.), at para. 42; and R. v. Charette, 2009 
ONCA 310. 
15 R. v. MacLennan, [1995] N.S.J. No. 77 (N.S.C.A.), at para. 58. 
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STANDARD 
 
2. A lawyer must provide reasonable notice of a Charter Application to 
the Crown and to the Court.16 
 
COMMENTARY 
 
Reasonable Notice 
 
Where a Charter challenge involves an attack on the constitutional validity 
or applicability of a law, the applicant must comply with statutory notices 
to be given to the Attorneys General of Canada, or the Province, or both.17 
In Nova Scotia, the notice period is 14 days.18 
 
If the lawyer files his or her Charter Application in Provincial Court, or if 
the Application is to exclude evidence pursuant to section 24(2) of the 
Charter, the applicant must file a Notice of Application with the Court, and 
serve it on the respondent, at least 7 days prior to the date of the first 
appearance for the application19. Pre-trial applications are to be heard 60 
days prior to the beginning of the trial, unless the Court orders 
otherwise.20 
 
The purpose of notice of a Charter Application has been summarized in 
R. v. Floate, 2001 ABPC 250, at paragraph 7: 
 
 “The purpose of notice of a Charter Application is to ensure a fair 
trial and an expeditious trial. It is to allow the Crown an opportunity to 
marshal its evidence and ask questions of its witnesses to deal with the 
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Charter issue. It is to allow them an opportunity to call evidence relating 
to the Charter they would normally have called. It is also to give the Court 
notice of the issue so it can view the evidence as it is presented knowing 
the issue and to be prepared by reading cases beforehand that deal with 
the issue and which counsel will rely upon and in that way expedite the 
trial process rather than delay by adjournments to review evidence and 
cases21.” 
 
Justice Jamie Campbell commented on the purpose of the notice period 
set out in the Provincial Court Rules in R. v. Doncaster.22 Their purpose 
is to prevent “litigation by ambush,” by permitting both parties with an 
opportunity to respond to the application, file the appropriate materials, 
and avoid unnecessary adjournments.23   
 
The Alberta Court of Appeal in R. v. Dwernychuk described at paragraph 
12 the benefit notice has on the Court hearing the Application: 
 
 “It enables the judge, with the help of both counsel, to begin to read 
relevant cases and to put his or her thoughts in order, rather than 
becoming aware of the existence and nature of a Charter issue only after 
he or she has heard the evidence without realizing what he or she should 
be listening for and without being able to exercise his or her limited right 
to ask questions of witnesses. If such notice is given, the judge is better 
able to reach a rational decision which is based on a calm reading and 
serene appreciation of the law, rather than having to reach a decision, 
perhaps without due consideration, because of the inexorable pressure 
of his or her docket.”24 
 
It should be kept in mind that Charter issues may sometimes arise mid-
trial. In those circumstances, notice to the other party will not be possible. 
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Both parties may benefit from requesting that the trial judge hear closing 
arguments in writing. That way, the parties will have the best opportunity 
to address the Charter issues.  
 
Sufficiency of Notice 
 
Sufficient notice means: 
 
 (1)  It is provided in writing to the Crown and to the Court; 
  
 (2)  It lists the sections of the Charter alleged to have been 
breached; 
 
 (3) It describes the nature of the Charter violation; 
 
 (4) It provides for an evidentiary basis for the Charter violation, 
including an outline of the facts grounding the application. It must be in 
sufficient detail to disclose a breach, allow a response to the allegations, 
and allow the Court to determine if it should hear evidence on the 
application.25 
 
 (5) It should outline the remedy being sought, including a list of 
evidence the Applicant seeks to exclude, if applicable; and 
 
 (6) A list of cases to be relied on by Applicant in support of the 
Application.26 
 
Consequences of Insufficient Notice 
 
If an Applicant fails to file sufficient notice of an Application, several 
alternatives can reasonably be anticipated: 
 

 
 
 

81



 
 

00152050-1   

 (1)  The application could proceed, with minimal notice to the 
Crown and to the Court, or in the absence of the supporting materials 
required by the Rules of Court and the  common law. That would give the 
Applicant the “tactical advantage of surprise, which is one of the very 
things that the rules are intended to prevent.”27 
 
 (2) The Crown could be granted an adjournment. Courts have a 

discretion to grant or deny requests for an adjournment. While a 
court is arguably without jurisdiction to hear and determine a Charter 
Application unless the notice has been properly provided, it has the 
discretion to adjourn the proceedings in order to facilitate belated 
compliance with that requirement. That is another thing the rules are 
intended to prevent. 

 
In deciding whether to grant an adjournment, Court must bear in mind the 
potential importance of Charter Applications. A litigant’s right to make 
such an application in a trial forum will not28 be denied lightly29. However, 
the legal environment has changed considerably since the decision in the 
early Charter notice cases, like Kutynec. Both the common law,regulatory 
provisions, and Rules of Court governing Charter Applications 
unambiguously dictate that proper notice be given. Moreover, the harmful 
effects of delay are manifesting themselves in increases to lead times and 
length of proceedings.  
 
 (3) The Application could be dismissed because of untimely or 
inadequate notice.30 
 
FOOTNOTES 
 

16 R. v. Alex, supra note 13, at para. 11. 
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17 R. v. Charette, supra note 13, at para. 45; R. v. Gundy (2008), 231 C.C.C. (3d) 
26 (Ont. C.A.), at paras. 19-24 and 50 ; R. v. Dwernychuk, infra, note 21, at paras. 
12-14. 
18 Constitutional Questions Act, R.S.N.S 1989, c. 89, ss. 10(2). 
19 Ibid., at s. 10(4). Provincial statutory notice requirements have been held to be 
constitutionally within the provincial power over the administration of justice under 
section 92(14) of the Constitution Act of 1867: McGillivary v. Manitoba (1989), 51 
C.C.C. (3d) 60 (Man. Q.B.). 
20 Provincial Court Rules, s. 3.1(1). 
21 Ibid., s. 2.4(1). See also the Provincial Court Practice Directive No. 2.  
22 R. v. Floate, 2001 ABPC 250, at para. 7. See also: R. v. Mosseau, 2002 ABQB 

150, at para. 8; R. v. Dwernychuk (1992), 77 C.C.C. (3d) 385 (Alta. C.A.)., R. 
v. McNab, 1999 ABPC 85, at paras 11 and 12; R. v. Doncaster, 2013 NSPC 
13, at para. 9; R. v. Blom (2002), 6 C.R. (6th) 181 (Ont. C.A.); R. v. Kutynec 
(1992), 70 C.C.C. (3d) 289 (Ont. C.A.), at para. 9.  

23 R. v. Doncaster, supra note 21. 
24 Ibid., at para. 9. 
25 R. v. Dwernychuk, supra note 9, at para. 12. 
26 If the Applicant fails to advance a sufficient basis for the Charter Application, the 
application may be dismissed without hearing evidence: R. v. Kutynec, supra note 
9, at paras. 21 and 22.  
27 See Provincial Court Rules Practice Direction— “Charter Applications,” (PC 
Rule 2). See also: R. v. Dwernychuk, supra note 21, at paras. 25-28; R. v. 
Kutynec, supra note 21, at para. 36; 
28 R. v. Doncaster, supra note 9, at para. 14. 
29 R. v. Loveman (1992), 71 C.C.C. (3d) 123 (Ont. C.A.). 
30 R. v. Loveman (1992), 71 C.C.C. (3d) 123 (Ont. C.A.). 
31 R. v. Kutynec, supra note 21, at paras. 21 and 22. 
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MEMORANDUM TO COUNCIL 
From:  Lawrence Rubin and the Professional Standards (Real Estate) Committee 

Date:  December 10, 2020 

Subject: Professional Standards (Real Estate) Standard 3.10 – Estates 
 

 For:  Approval x Introduction  Information  
 

DATE 
 
January 24, 2020 

Council Introduction 
 

 
 
January 22, 2021 

Council 
 

Approval 

 
Recommendation/Motion:  
 
This is the final presentation to Council of revised standard 3.10 – Estates – by the 
Professional Standards (Real Estate) Committee. Following introduction, the standard was 
circulated to the membership for review and consultation.  The Committee reviewed the 
comments received and the standard is now being brought back to Council for final approval. 
An equity lens was applied while revising this standard.  
 
Executive Summary: 

 
In discussing the standards, the Committee determined that the current Estates standard as 
approved by Council on November 22, 2002, requires updating to align with current practice, 
case law and legislation. The revised standard is intended to give guidance and assistance 
particularly with respect to transferring land from a deceased person’s estate with or without a 
will and the rights of spouses to the matrimonial property.   
 
Exhibit: 

 
Revised Standard 3.10 - Estates with rationale.  
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Existing Standard Proposed Standard Rationale 

 
3.10 ESTATES 

In any conveyance from a personal 
representative, a lawyer must ensure 
that all required consents1 are obtained 
and be satisfied as to the authority of 
the personal representative and the 
validity of the testamentary instrument, 
if any. 
 
A lawyer should be familiar with the 
provisions of the Probate Act and 
the Land Registration Act as they 
affect conveyancing, in particular with 
respect to the changes to the law and 
practice embodied in those statutes. 
 
FOOTNOTES 

1. Probate Act, S.N.S. 2000, c.31, 
s.50-51 
 

ADDITIONAL RESOURCES 

 E. O’Brien Edmonds, “Property Issues: 
The Real Estate-Probate Interface”, in 
Probate Procedures and 
Documentation Seminar, (C.L.E.S.N.S., 
October, 2001) 

  
 Probate Act, S.N.S. 2000, c. 31 - note 

particularly vesting of real property in 
administrator 

 Land Registration Act, S.N.S. 2001, c. 
6, ss. 24 (wills), 25 (intestacy) and 26 

 
3.10 ESTATES 
 
When contemplating a transfer of land from a 
deceased person's estate, whether in an abstract or in 
current time, a lawyer must be aware of the different 
laws which apply depending on whether the deceased 
left a will or died intestate. 
 
Where there is a will: 
 
A lawyer must be aware that the date of execution of 
the Will determines whether the Probate Act, S.N.S., 
2000, c.31 (the “New Act”) 1 which came into force 
October 1, 2001 or the Probate Act, R.S.N.S., 1989, 
c.359 (the “Old Act”) 2 will apply with respect to the 
disposition of the deceased’s lands. 
 
Whether reviewing an abstract or acting for the 
grantor or buyer of a deceased person's land, a 
lawyer must ensure that the Will has been properly 
proven by the Court of Probate and evidence thereof 
filed at the Registry of Deeds/Land Registration Office. 

3 
 
A lawyer must ensure that the person(s) who 
executed or who intends to execute the Deed is/are 
the person(s) to whom probate was granted; that the 
Will gives the Executor/Personal Representative the 
power and authority to transfer the lands and that any 
heirs who are required to give their consent have done 
or will duly do so. 4 
 
A lawyer must also consider the residency status of 
the personal representative(s), the deceased and 
beneficiaries to determine whether Section 116 of the 

 
 
The revised standard is intended 
to give guidance and assistance 
particularly with respect to 
transferring land from a 
deceased person’s estate with or 
without a will and the rights of 
spouses to the matrimonial 
property.   
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(requirement for certificate of legal 
effect when application for revision is 
based on administrator’s deed) 

  
 A.L. Paton,“Update - Probate Act 

Reform”, in Wills, Estates and Probate 
2000, (C.L.E.S.N.S. September 2000) 

  
 A.L. Paton, “Changes to the Probate 

Act: How They May Affect Your 
Practice” in Property Law: Profession 
and Business - Staying in the Game, 
(C.L.E.S.N.S., February 2001) 

  
  
 A.L. Paton, “The Old and the New: A 

Look at Probate in Nova Scotia” in 
Probate Procedures and 
Documentation Seminar (C.L.E.S.N.S., 
October, 2001) 

  
 W. M. Penfound, “Changes to 

the Probate Act: How They May Affect 
Your Practice” in Property Law: 
Profession and Business - Staying in 
the Game, (C.L.E.S.N.S., February 
2001) 
 

Income Tax Act applies. 5 
 
Intestacy: 
 
A lawyer must determine whether the date of death of 
the intestate occurred before the New Act 
came into effect as that will determine whether the 
lands transferred directly to the heirs without need for 
probate. 6 
 
A lawyer must be aware of the provisions of the 
Descent of Property Act with respect to intestate 
deaths prior to 19667 and the Intestate Succession Act 
with respect to intestate deaths thereafter. 8 
 
If, in a chain of title, the heirs of an intestate purport to 
convey lands, a lawyer must be satisfied that the 
records indicate that all the deceased’s heirs have 
signed off or the provisions of the Marketable Titles 
Act apply to extinguish the missing heir's interest. 9 
 
When acting for the Grantor or Buyer of the land of an 
intestate who dies on or after October 1, 2001, a 
lawyer must ensure that a Grant of Administration has 
been issued by the Court of Probate and filed at the 
Registry of Deeds/Land Registration Office. 10 
 
A lawyer must also ensure that the person(s) who 
executed or who intends to execute the Deed is/are 
the person(s) to whom administration was granted and 
that any persons beneficially entitled to the lands give 
their consent. 11 
 
A lawyer must be aware that the interest of a spouse 
in a matrimonial home is not affected by the new 
sections of the Probate Act. 12 If a spouse does not 
hold title to the matrimonial home when the other 
spouse dies, the surviving spouse still has rights to the 
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property. 13 Note: At the time of last revision this does 
not apply to common law spouses. 
 
A lawyer who is acting for non-resident personal 
representatives on the sale or transfer of estate lands 
must obtain a clearance certificate from Canada 
Revenue Agency pursuant to s. 116 of the Income 
Tax Act (Canada)14 because the estate of the 
deceased will be considered to be non-resident even if 
the deceased was a resident of Canada. If the estate 
has Personal Representatives resident both within 
and outside Canada then the lawyer must consider 
whether a clearance certificate is required and if so, 
act upon the requirement. 15 
 
FOOTNOTES 
 
1 Probate Act, S.N.S., 2000, c.31 
2 Probate Act, R.S.N.S., 1989, c.359 
3 Land Registration Act, S.N.S., 2001, c.6, s. 24.  
Boyer v. Throop (1993) 129 NSR 
(2d) 60 
4Probate Act, S.N.S., 2000, c.31, ss. 50 and 51 
5 Income Tax Act, R.S.C., 1985, c.1 (5th Supp.), s. 116 
6 Note: This is most likely to arise in the context of migration. 
7 Descent of Property Act, R.S. 1954, c.69 
8 Intestate Succession Act, R.S.N.S. 1989, c.236 
9 Marketable Titles Act, 1995-96, c.9 
Land Registration Act, S.N.S., 2001, c.6, s. 25 
10 Probate Act, S.N.S., 2000, c.31, ss. 50 and 51 
11 Probate Act, S.N.S., 2000, c.31, s.44(1) 
12 Intestate Succession Act, R.S.N.S. 1989, c.236, s.4(4) 
13Income Tax Act, R.S.C., 1985, c.1 (5th Supp.), s.116. 
14 Garron Family Trust v. Her Majesty the Queen [2010 
2CTC 2346 (TCC), aff’d 2010 FCA 309; aff’d 2012 SCC14]; 
Canada Revenue Agency Technical Interpretation 2012 –
0448681e5. 
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ADDITIONAL RESOURCES 
 
• E. O’Brien Edmonds, “Property Issues: The Real 
Estate-Probate Interface”, in 
Probate Procedures and Documentation Seminar, 
(C.L.E.S.N.S., October, 2001) 
• Probate Act, S.N.S. 2000, c. 31, s.44 (matrimonial 
property), 46(1) (states that real property of a 
deceased person vests in the personal representative 
(executor or administrator) as if it were personal 
property, therefore having legal title). 
• Land Registration Act, S.N.S. 2001, c. 6, ss. 24 
(wills), 25 (intestacy) and 26 
(requirement for certificate of legal effect when 
application for revision is based 
on administrator’s deed) 
• Intestate Succession Act, R.S.N.S. 1989, c.236, s.6 
(election of matrimonial 
home). 
• A.L. Paton,“Update - Probate Act Reform”, in Wills, 
Estates and Probate 2000, (C.L.E.S.N.S. September 
2000). 
• A.L. Paton, “Changes to the Probate Act: How They 
May Affect Your Practice” in Property Law: Profession 
and Business - Staying in the Game, (C.L.E.S.N.S., 
February 2001). 
• A.L. Paton, “The Old and the New: A Look at 
Probate in Nova Scotia” in Probate Procedures and 
Documentation Seminar (C.L.E.S.N.S., October, 
2001). 
• W. M. Penfound, “Changes to the Probate Act: How 
They May Affect Your 
Practice” in Property Law: Profession and Business - 
Staying in the Game, 
(C.L.E.S.N.S., February 2001). 
• John Filliter, Legislative History of the Descent of 
Property Act and the Intestate Succession Act Chart. 
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• Client Resource Manual 
 
https://linns.gov.ns.ca/LandRegistrationResourceMate
rial/Client_Manual_Default.html (Probate Fact Sheet) 
 
https://linns.gov.ns.ca/LandRegistrationResourceMate
rial/Client_Manual_Default.html (Revision by Grant of 
Probate/Administration, refers to revising on a grant of 
probate and how it's placed on the Form 24 to change 
the parcel register). 
 
PRACTICE NOTES 
 
It is helpful to have a precedent Trustee's Deed which 
calls for recitals confirming that the Grantor was 
named personal representative by the Grant of 
Probate and pointing out the provisions in the Will  
which give the Grantor the power to sell and secondly, 
anyone who has to consent to a transfer should sign 
the Deed. 
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MEMORANDUM TO COUNCIL 
 

From:  Lawrence Rubin and the Professional Standards (Real Estate) Committee 

Date:  December 10, 2020 

Subject: Professional Standards (Real Estate) Standard 5.1 – Zoning and Occupancy Permits 

  

 For:  Approval x Introduction  Information  

DATE 
 
January 24, 2020 

Council Introduction 
 

 
 
January 22, 2021 

Council 
 

Approval 

 
 
Recommendation/Motion:  
 
This is the final presentation to Council of revised standard 5.1 - Zoning and Occupancy Permits 
- by the Professional Standards (Real Estate) Committee.  Following introduction, the standard 
was circulated to the membership for review and consultation.  The Committee reviewed the 
comments received and the standard is now being brought back to Council for final approval. An 
equity lens was applied while revising this standard. 
 
Executive Summary: 
 
One of the Committee’s mandates is to review and update existing standards as appropriate 
and necessary so that they align with current practice. In discussing the standards, the 
Committee determined that the current Zoning Standard, approved by Council on November 22, 
2002, requires updating to align with current practice, case law and legislation.  
 
 
Exhibit: 

 
Revised Standard 5.1 - Zoning and Occupancy Permits with rationale.  
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Existing Standard Proposed Standard Rationale 

 
5.1 ZONING AND OCCUPANCY 
PERMITS 

 
When a lawyer is acting for the buyer in 
a conveyance of an interest in a parcel, 
the lawyer should inquire as to the 
client’s intended use for the parcel and 
advise the client on the 
appropriateness of obtaining zoning 
and occupancy permit confirmations.1 

 
When a lawyer is acting for the buyer 
or mortgagee of new construction, the 
lawyer should ensure that an 
occupancy permit has been issued, or 
that all final inspections required to 
ensure issuance of the permit have 
passed. 

When a lawyer is acting for the buyer 
or mortgagee of commercial or 
residential income property, the lawyer 
should determine whether the use and 
occupancy is permitted by the 
appropriate authorities. 

When the client elects to proceed 
without appropriate confirmations or 
assurances or where there is non-
compliance, the lawyer must explain to 

 
5.1 ZONING AND OCCUPANCY PERMITS 
 
When a lawyer is acting for the buyer in a 
conveyance of an interest in a parcel, the lawyer 
should inquire as to the client’s intended use for the 
parcel and advise the client on the appropriateness 
of obtaining zoning and occupancy permit 
confirmations. 1 
 
When a lawyer is acting for the buyer or mortgagee 
of new construction, the lawyer should ensure that 
any required occupancy permit has been issued, or 
that all final inspections required to ensure 
issuance of the permit have passed. 
 
When a lawyer is acting for the buyer or mortgagee 
of commercial or income property, the lawyer 
should consider whether the use and occupancy is 
permitted by the appropriate authorities and 
consider whether it is advisable or required to 
obtain a zoning certificate, and confirm the client’s 
instructions prior to closing. 2 
 
When the client elects to proceed without 
appropriate confirmations or assurances or where 
there is non-compliance, the lawyer must explain to 
the client the associated risks and confirm the 
client’s instructions prior to closing. 3 
 
 
 
 
 
 
 
 

 
 
A zoning certificate is not available 
in HRM for a single-family dwelling, 
so the Committee determined that 
the Standard needs to reflect this.  
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the client the associated risks and 
confirm the client’s instructions prior to 
closing.2 

 

FOOTNOTES 
 
1.Building Code Act, R.S.N.S 1989, c. 
46, s.8: The Building Code Act, 
adopts by regulation, the National 
Building Code. 
 
2.Standard 1.5 - Documentation of 
Advice and Instruction 
 
ADDITIONAL RESOURCES 
 

 Municipal Government Act, S.N.S. 
1998, c. 18 

  
 Land Registration Act, S.N.S. 2001, 

c. 6 
 

 
 
 
 
FOOTNOTES 
 
1. Building Code Act, R.S.N.S 1989, c. 46, s.8: The 
Building Code Act, adopts by regulation, the 
National Building Code. 
 
2. Standard 1.5 - Documentation of Advice and 
Instruction 
 
3. Standard 1.5 - Documentation of Advice and 
Instruction 
 
ADDITIONAL RESOURCES 
 
• Municipal Government Act, S.N.S. 1998, c. 18 
• Land Registration Act, S.N.S. 2001, c. 6 
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MEMORANDUM TO COUNCIL 
From:  Lawrence Rubin and the Professional Standards (Real Estate) Committee 

Date:  December 10, 2020 

Subject: Professional Standards – Real Estate– Standard 3.15 – Debentures   
 

 For:  Approval  Introduction x Information  
 

DATE 
 
January 22, 2021 

Council Introduction 
 

 Council 
 

Approval 

 
Recommendation/Motion:  
 
This is the introduction to Council of a revised Standard 3.15 – Debentures – by the 
Professional Standards (Real Estate) Committee.  Following introduction, the standard will be 
circulated to the membership for review and consultation.  The Committee will review any 
comments received and then present the final form, amended if necessary, to Council for 
approval. The Committee used an equity lens while revising this standard.  
 
Executive Summary: 

 
One of the Committee’s mandates is to review and update existing standards as appropriate 
and necessary so that they align with current practice. The Committee determined that the 
current standard, approved by Council on November 22, 2002, requires updating to align with 
current practice and legislation.  

 
Exhibit: 

 
Revised Standard 3.15 - Debentures with rationale for the revisions. 
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Existing Standard Proposed Standard Rationale 

 
3.15 DEBENTURES 
 
A lawyer must search the Land 
Registration Office for debentures 
which may affect the parcel. 
 
A lawyer must examine the terms of 
a floating charge debenture to 
determine whether the proposed 
disposition of an interest in real 
property is permitted. If the lawyer 
determines that the proposed 
disposition is permitted, the lawyer 
should not require a release unless 
a notice of crystallization has been 
recorded,1 or the lawyer or the client 
has reason to believe that the 
floating charge has crystallized. 
 
When a lawyer is conducting a 
search of title of a parcel that has 
been registered pursuant to 
the Land Registration Act, the 
lawyer must examine all fixed 
charges, and all floating charges for 
which notice of crystallization has 
been recorded,2 which are 
contained in debentures recorded 
against the parcel. The lawyer must 
obtain and record, in a timely 

 
3.15 DEBENTURES 
 
A lawyer must search the Land Registration 
Office for any debentures which may affect the 
parcel. 
 
When acting on a real property transaction, a 
lawyer must examine the terms of any floating 
charge debentures that affect the parcel(s) 
involved in order to determine whether the 
proposed transaction is permitted under the 
terms of the debenture. 1 
 
If a notice of crystallization has been recorded 
or the lawyer or the client has reason to 
believe that a floating charge has crystallized, 
then the lawyer will need to ensure that the 
affected parcels of land are released from the 
charge. 2 
 
The lawyer must obtain and record, in a timely 
fashion, discharges for those charges being 
released, whether in whole or in part in 
accordance with the mortgage undertaking(s) 
given by the lawyer. 3 

 
 
 
 
 
 
 

 
 
The Committee reviewed the 
current standard as approved by 
Council on November 22, 2002, 
and determined that it required 
amendments to align with current 
practice and regulations.  
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fashion, discharges for those 
charges being discharged. 

FOOTNOTES 

1. If the proposed disposition is 
not permitted, then the lawyer 
must obtain the holder’s written 
consent to the proposed 
disposition. 
2. Land Registration Act, S.N.S. 
2001, c. 6, s. 53(3). See also s. 
49(1) regarding priorities. 

 
Approved by Council on 
November 22, 2002 
 

 
  

 
 
FOOTNOTES 
 
1. If the proposed disposition is not permitted, 
then the lawyer must obtain the holder’s written 
consent to the proposed disposition, and 
document the lawyer’s advice in writing. See 
also 1.5 Documentation of Advice and 
Instruction. 
 
2. Land Registration Act, S.N.S. 2001, c. 6, s. 
53(3). See also s. 49(1) regarding priorities. 
 
3. Regulations made pursuant to the Legal 
Profession Act, S.N.S. 2004, c.28, 
ss.8.2.6‐8.2.10. See also 2007 Mortgage 
Payout Protocol available on LIANS website. 
See also Standard 3.4, Discharge of 
Mortgages. 
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MEMORANDUM TO EXECUTIVE 

 

From:  Bob Carter QC, Chair, Law Office Management Standards Committee 

Date:  December 30, 2020 

Subject: Professional Standards – Law Office Management - #9 Succession Planning 
 

 For:  Approval x Introduction  Information  

 
Recommendation/Motion:  
 
This is the final presentation to Council of the new Law Office Management Standard #9 – 
Succession Planning – by the Professional Standards (Law Office Management) Committee. 
Following introduction, the NSBS circulated the standard to the membership for review and 
consultation. The Committee reviewed the comments received and is now brining the 
standard back to Council for final approval. 
 
Executive Summary: 
 
In 2017, Council appointed a working group to consider the implications for the Society and 
the profession if lawyers do not have effective plans in place to deal with any unplanned 
interruption in a practice. The Succession Planning Working Group found that the lack of 
support and preparation for lawyers to wind-up practices at the end of their careers is a 
significant challenge for the profession and a major regulatory risk for the Society.  
 
In late 2017, Council directed the Society to seek input from the profession on the three 
initiatives recommended by the Working Group that addressed the risks associated with end 
of career issues:  
 
1. That the Society develop, maintain and promote resources that will assist lawyers in 

preparation for succession/wind-up at the end of a career; 
2. That the Society enact regulation requiring law firms that provide legal services to the 

public to have succession plans and to advise the Society’s Executive Director of its 
location;  

3. That the Society enact clear standards that clarify when and what files may be destroyed 
by a law firm. 
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In a workshop on February 2018, meeting, Council considered the consultation feedback and 
concluded that the Society should require all lawyers to have written succession plans. It 
asked the Committee to review the tools, processes and standards that lawyers may use to 
assist them in exercising their professional judgment in determining when to destroy files.  In 
addition, it asked the Committee to look at the resources that deal with succession planning 
and determine if additional resources or guidance are needed. 
 
In March 2018, Council determined that the Regulations made pursuant to the Legal 
Profession Act be amended to include a requirement for lawyers and law firms to develop 
and maintain succession plans for all lawyers associated with the firm. (Council adopted a 
regulatory amendment requiring lawyers and law firms to maintain written succession plans at its 
May 2018 meeting – see subregulations 4.6.1 (law firms) and 4.6.2 (sole practitioners), and 
subregulations 4.6.4 through 4.6.6 providing a framework for the development of a succession 
plan. These amendments were approved in May 2018.) 
 
The Executive Director reported to Council in March 2018 that research would be undertaken 
and a legal opinion sought on the outstanding question of whether the Society has the 
authority to direct lawyers as to when they can destroy their files. 

 
A legal opinion was sought from Burchell MacDougall on whether the Society has the 
authority, via regulation, to mandate or permit lawyers to destroy their files after a certain 
period of time has elapsed (e.g. 15 years), subject to various noted exceptions. The April 2018 
opinion concluded “there is no authority under the Act of Regulations to implement either 
mandatory or permissive regulatory direction to lawyers on destruction of non-exempted 
client files after a set period of time.” 
 
Further to this opinion, Council directed Society staff to: 
 
a. pursue a legislative amendment to create the legal authority to establish a permissive 

regulation regarding file destruction guidelines; and  
b. enhance the Society’s / LIANS’ current succession planning and file destruction practice 

resources, with a view to offering clearer guidance and tools for firms in developing 
appropriate file destruction policies.  

 
As priority, the Committee focused on reviewing existing resources and if necessary, 
developing new tools and resources that law firms and sole practitioners could benefit from in 
fulfilling their regulatory requirements around maintaining a written succession plan (in 
accordance with subregulations 4.6.4 through 4.6.6).   
 
We presented the results of this work - the Succession Planning Toolkit – to Council at its 
January 2020 meeting.  
 
Further, at its May 2019 meeting the Law Office Management Standards Committee 
determined that in addition to developing tools and guidance to direct lawyers, it would 
recommend to Council that a new succession planning standard be developed. This 
recommendation reflects the Committee’s responsibility to identify for Council “existing 
professional standards of law office management which may require the development of 
professional standards that fulfill the Society’s obligations to regulate in the public interest.” 
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The proposed Standard, attached, reflects the requirements set out in Regulation for a 
succession plan and provides clear guidance below the line to assist lawyers and firms in 
fulfilling their obligations, including directing members to the SP Toolkit. The below the line 
guidance is similar in content to the advice provided to Members already via the Succession 
Planning Toolkit. 
 
As mentioned at Council’s January 2020 meeting, the Committee and Society staff continue 
working on Council’s request to consider that the Society enact clear standards that clarify for 
the membership when and what files may be destroyed. NSBS General Counsel, Bernadine 
MacAulay, met with the Committee in November to assist in clarifying new privacy law 
requirements that limit lawyers’ ability to hold personal client information beyond what is 
necessary. Her legal opinion supports the development of a file retention standard that sets 
clear timeframe(s) after which client property should be returned and files destroyed.  
 
The Committee is preparing a draft standard and bring its recommendation forward to 
Executive and Council in the coming months. 
 
Exhibit: 

 
Proposed Standard #9 – Succession Planning. 
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Draft Succession Planning Standard (December 2020) 

Law Office Management Standards Committee 

 

#9 – Succession Planning 
 
1. A lawyer must have a written and accessible plan to protect clients and client 

property1 in the event of the cessation of the lawyer’s practice.2 
 

2. A law firm must have a written and accessible plan that includes the practices of 
all lawyers in the firm, and should contemplate the practices of all lawyers in the 
firm ceasing simultaneously.3 
 

3. A lawyer or law firm must review annually its succession plan and update it as 
appropriate.4 

 
4. A lawyer or law firm must include in their succession plan information and 

adequate arrangements to allow for the handling of clients and management of the 
practice5 with minimal interruption6. 

 
 
Practice Notes: 
 
Introduction 
 
Clients can be seriously inconvenienced or prejudiced if a lawyer or firm fails to have an 
adequate succession plan in place that contemplates all possible scenarios in which a law 
practice may cease to operate (e.g. death, temporary and long term illness, unforeseen 
business interruption). In addition, there are significant costs to the Society when lawyers leave 
behind paper files and trust funds with no successor in place.  

The Society is taking multi-pronged approach to encouraging and supporting all practices to 
have functional succession plans: 

 
NOTES 
1  See generally Rule 3.5 (Preservation of Client’s Property) of the Nova Scotia Barristers' 
Society, Code of Professional Conduct, Halifax: Nova Scotia Barristers' Society, 2012 (“the 
Code”). These duties are closely related to and should be read in conjunction with Rule 3.3 of 
the Code addressing confidential information. 

 
2 Subregulations 4.6.1, 4.6.2, and 4.6.5 of the Regulations made pursuant to the Legal 
Profession Act, S.N.S 2004, c.28 
3 Subregulations 4.6.4 
4 Subregulation 4.6.4  
5 Subregulation 4.6.6 
6 Rule 3.7 of the Code outlines lawyer’s duties relating to withdrawal from representation. While 
this Rule generally does not contemplate those circumstances where a succession plan might 
be effected – i.e. death, illness, disaster / unforeseen business interruption – the duties outlined 
in Rule 3.7-8 (Manner of Withdrawal), speaking to minimizing client expense and avoiding 
prejudice, are relevant to both the practice successor and succeeding lawyer.  
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• Succession plans are now required under the Regulations (pursuant to the Legal 
Profession Act). 

• The Society’s Legal Services Support (LSS) team delivers succession planning 
workshops and works with members, including meeting with individual firms. 

• LSS has developed supportive materials (see ‘Additional Resources’) including a Guide, 
a template succession plan, a template file retention/destruction plan, and a succession 
checklist. 

• Firms will reflect on succession planning when they complete their triannual self-
assessment of their Management System for Ethical Legal Practice (“MSELP”). 

• When new firms register with the Society, they discuss succession planning with the 
LSS team. 

• The Society has identified a number of possible ways to make succession easier and 
continues looking for and working on solutions. 

• The Society’s Trust Assurance team works with firms that report old balances to offer 
advice and encourage resolution. 

• The Trust Account Working Group is exploring how lawyers can best transfer 
responsibility for their trust accounts at the time succession is needed. 
 

Development of Practice Standard 
 
The Standard reflects the minimum requirements laid out in Regulation 4.6 (pursuant to the 
Legal Profession Act). It goes further, in providing guidance on particular issues for 
consideration when developing succession plans and presenting practice resources and 
support to assist in the process. 
 
The Standard recognizes that each lawyer’s and firm’s succession plan should reflect their 
unique practice circumstances.  
 
 
Issues for Consideration 
 
Circumstances and outcomes of practice cessation 
 
Cessation of a lawyer’s practice can follow from a number of circumstances including: 

• temporary disability or incapacity;  
• long term disability or incapacity;  
• death; 
• unforeseen disaster (ie hurricane, flood).  

Each of these scenarios should be contemplated by lawyers and firms when developing their 
succession plans.  

The NSBS-LSS Succession Planning Guide suggests considering, too, the three basic 
outcomes for your practice at retirement, disability or death: 

1) Practice wind-up 
2) Practice transfer 
3) Practice stays ‘intact’ and the existing firm takes responsibility. 
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In addition to the requirement for each lawyer to have a succession plan, law firms are also 
required to have a plan that includes the practices of all lawyers in the firm. In many firms, other 
lawyers in the firm act as natural practice successors for one another. This might not be the 
cases where, for example, practice expertise varies among the lawyers in a firm. 

For firms of all sizes, it is important to cover succession planning in partnership agreements.  
Firms should include a plan for what happens in the event of a dissolution, particularly the 
process to follow for dealing with open client files and trust monies.  

In the case of smaller practices, the firm’s succession plan must contemplate the unlikely 
scenario of the practices of all lawyers in the firm ceasing simultaneously.    

In the case of a disaster or unforeseen circumstances that prevent entry to a physical 
workspace, having the firm’s files stored online and accessible – together with accessible office 
systems (telephones, email, etc.) means you can continue practising with minimal interruption.  

Note that retirement preparation and succession planning for an emergency are closely linked. 
The regulatory requirements for succession planning are similar to those for a lawyer changing 
their practicing membership category to retired, or for resigning ones membership from the 
Society. (See Application for change of category from non-practising to retired and Application 
for change of category from practising to resigned) 

Succession Models 

When planning your practice succession, a good place to start is considering the various 
models: 

1) Internal: A traditional model for succession in small and sole practices is to recruit a new 
lawyer or clerk to take over. Increasingly, lawyers find it is difficult to attract someone 
who will stay long term. Firms of more than one lawyer often rely on other lawyers in the 
practice, especially where practice expertise aligns.  

2) Sale: Another traditional approach is to arrange the sale of your practice in advance of 
retiring. This works best if you have unique goodwill that is transferrable and if your 
practice is ‘clean,’ including having paper and trust accounts in good order. 

3) Merger: Increasingly, sole practitioners and small firms join another firm before getting to 
the point where a successor is needed. Some continue to operate out of their existing 
offices as a satellite of the merged firm. This can be a way to reduce management 
responsibilities and allow you to approach retirement gradually.  

4) Successorship: Here, a lawyer-successor comes in at the point you are unable to 
practice, attends to your responsibilities and either keeps or distributes your files. 
Sometimes, a sale of all or part of the practice is possible, best arranged in advance. 

5) Stewardship: where the responsibilities are simple enough, some lawyers prefer to use a 
non-lawyer (e.g. spouse, office manager…) to do most of the work to wind up their 
practice and then to look after file retention/destruction. A lawyer is still needed to 
supervise in these circumstances. 

Costs and proceeds of succession 

There are different ways to cover costs and obtain payment for you or your estate (in the event 
of sale): 
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1) Insurance is recommended if it is an option for you, even if you expect money to come in 
from your practice over time. If you plan to cover the costs at death or disability with 
insurance, you can look after your succession costs, debt and perhaps have a surplus 
for your estate. For example, a life insurance policy payable to your successor or firm 
plus an agreement to pay the balance to a beneficiary can give you peace of mind. 

2) Sale: you worked out a price or valuation formula for your practice, including any 
transferable goodwill. You have a contract, which could be a partnership agreement or 
otherwise. 

3) Balance after succession accomplished: your practice at succession may have 
receivables, WIP that can be billed, owned equipment that can be sold and surplus cash 
in your general account. In some instances, all or part of the practice might be saleable, 
but that’s hard to do if you are not around to help with the transition. You may also have 
obligations: payables, accounting costs especially if you have a trust account, staff 
obligations, taxes etc.  

4) Negative payment: you plan for your estate to pay for succession. 

‘Adequate arrangements’ and assigning responsibilities 

When considering adequate arrangements to allow for the handling of clients and management 
of the practice, subregulation 4.6.6 points to the following specific considerations: 

(a) open and closed files;  
(b) wills and wills indices;  
(c) foundation documents and other important records;  
(d) other valuable property;  
(e) passwords and the means to access computers, email, accounting and 
other electronic records;  
(f) trust accounts and trust funds;  
(g) other accounts related to the member’s practice; and  
(h) any other arrangements necessary to carry on or wind up the lawyer’s unique 
practice. 

Not all of these might be relevant to a particular lawyer’s practice. Equally, ‘any other 
arrangements necessary’ falls to the professional judgment and discretion of the lawyer in 
fulfilling their obligations. 

Equally important is identifying the key players in your succession (ie Executor/Trustee/POA, 
lawyer successor or supervisor) and ensuring that each is aware of what they are agreeing to. 
You should be confident they will be of sufficient capacity to do the job when the time might 
come. If circumstances change and this is not the case, new arrangements should be made.  

Each of these considerations is discussed in more detail in the NSBS-LSS Succession Planning 
Guide. 

Preparing for succession – file retention and old trust balances 

The biggest consideration – regardless of whether you want to sell, retire, or simply 
prepare for contingencies – is how to make your practice more appealing to others.  
This means considering how you retain files (ie electronic versus paper storage) and 
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addressing lingering obligations like open files, foundation documents, and old trust 
balances.  

With the advent of privacy laws and changes in attitude toward paper, lawyers have to 
rethink their file retention/destruction practices. The reason we keep closed files is to 
defend against liability claims or professional responsibility complaints. Beyond that, 
lawyers are not archivists. Storage for other reasons, or for longer than reasonably 
necessary, is problematic, whether your files are paper or electronic. 

See Law Office Management Practice Standard #1 – Record Retention, for details on 
lawyers’ file retention and destruction obligations. 

The Society has additional resources to help and LSS team can offer guidance. See the 
NSBS-LSS Succession Planning Guide, File Retention/Destruction Plan Template, and 
Targeted Paper Reduction Guide, in particular. 

Another way to prepare is to clean up old trust account balances by working through 
them systematically.  To start, eliminate 3+ yr old balances. Then tackle your 2+ yr old 
balances; then your 1+ yr old balances. 

If necessary, take advantage of the periodic applications the Society makes respecting 
undistributed trust funds.  

You can contact the Society’s Trust Assurance team at 902 422 1491 or at 
trustaccounts@nsbs.org if you would like support, or simply have questions, about trust 
account issues including old balances. 

 

Additional Resources: 

NSBS-LSS: Succession Planning Guide 

NSBS-LSS: File Retention/Destruction Plan Template   

NSBS-LSS: Succession Plan Sample   

NSBS-LSS: Succession Checklist 

NSBS-LSS: Sample Succession Plan for Simple Situations 

NSBS-LSS: Targeted Paper Reduction Plan Guide 

LIANS has useful links and precedents on succession-related issues. 

The Law Society of BC, Law Society of Alberta, and Law Society of Ontario all have sections on 
their websites devoted to succession, including precedents you might choose to adapt. Beware 
that the law and practice can be different: Ontario, for example, allows testators to have two 
wills. 

Connect with NSBS’ Legal Services Support team at 902-422-1491 or LSS@nsbs.org to 
discuss your succession planning. 
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Council Year: July 2020 – June 2021 

 

0B0BJULY 1B1BAUGUST SEPTEMBER OCTOBER 
5B5BCouncil Meeting – July 24 
 

 Activity plan 
 Memo from Task Force 

 
6B6BOther Activities 

 Pride virtual events July 15 – 
Judge Whalen and July 16, 
Love, Scott  

 
 
 
 

20B20BNo Council Meeting 
  

7B7BCouncil Meeting – September 25 
24B24B  

 Cultural Competence  
 Update from TRCWG and 

Equity& Access office 
 LIANS six-month Report 

 
8B8BOther Activities 
 Wickwire (TBD) 

9B9BNo Council Meeting 
 
22B22BOther Activities 
 Notice re: 2nd VP out to 

membership 
 FLSC Conference held 

virtually 
 Call to the Bar (October 16) 
 Equity Lens toolkit session for 

Council and Committee Chairs 
(October 22) 

 Dara Gordon Event 
 LIANS Board & Executive 

(October 20 at 3:00 pm) 

2B2BNOVEMBER DECEMBER JANUARY FEBRUARY 
10B10BCouncil Meeting – November 27 
  Community Engagement  
 MDPs  
 Member support (LSS update) 
 Activity Plan check in 

 
 

21B21BOther Activities 
 

 Posthumous Call to the Bar 
(TBD) 

11B11BNo Council Meeting 
 
Other activities 

 Committee appointments 
 Possible TRC Education 

session 

12B12BCouncil Meeting – January 22 
27B27B 
  
 Cultural Competence 
 High Level Overview of 

Budget 
 
13B13BOther Activities 
 Nominating Committee 

interviews Second VP 
 Call to the Bar  
 Ministers’ reception honouring 

IB&M Law students (TBD) 

14B14BNo Council Meeting 
 
23B23BOther Activities 
 Possible education session for 

Council and Committees 
 

MARCH APRIL 3B3BMAY 4B4BJUNE 
15B15BCouncil Meeting – March 26 

 Budget (detailed 
overview) 

 Activity Plan check in  
 Member Support 

(mentoring program 
update) 

UUCouncil Meeting – April 23 
28B28B 

Approval of Budget 
17B17BOther Activities 
 Call to the Bar  
 Possible Education session for 

Council and Committees 
 PR Monitoring Report 

18B18BCouncil Meeting – May 21 
U 

 Activity Plan check in 
 Community Engagement 
 Education & Credentials 

Monitoring Report 
 
19B19BOther Activities 
 Council evaluation 

UUCouncil Session – June 18 
 Orientation for new and 

returning Council 
members 

 
Other Activities 
• Main Call to the Bar (June 5 at 
Pier 21 10:00am) 
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Council Year: July 2020 – June 2021 

 

 

To be slotted in: Committee Chairs joining Council, Council Election Information Session and other annual social events 
(e.g. Recognition Reception) 

 

 

 

Updated:  December 10, 2020 

 Equity and Access 
Monitoring Report 
 

16B16BOther Activities 
 Council election year  
 2nd VP election (if 

required) 
 

 ED Performance Management 
survey 

• REC Event Honouring Articled 
Clerks from Racialized & 
Indigenous Communities  
• Council Dinner –  
• Annual Meeting –  
• ALR filings due 
• All Fees due – June 30 
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NOVA SCOTIA BARRISTERS’ SOCIETY 
2020-2021 ACTIVITY PLAN 

STRATEGIC GOAL #1: The Society regulates the legal profession in the public interest in a proactive, 
principled and proportionate manner 

OBJECTIVE: Support members at every stage of their careers 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Created the COVID-19 Council Task 
Force and decided to allow members 
to defer payment of fees to alleviate 
financial burdens caused by the 
pandemic 

 

FIRST: Consider options to provide fee relief and 
other support, to be led by the COVID-19 Task 
Force 
 
THEN: Make policy decisions in relation to the 
Task Force’s recommendations 

 

• Approved proposed FLSC model code 
changes regarding technological 
competence 

Have the Law Office Management Committee 
create a technology competency standard based 
on changes to FLSC Model Code  

 

• Completed our first year of the LSS 
rollout and began receiving occasional 
updates from the LSS team regarding 
feedback from the profession 

Monitor feedback from law firms who participated 
in first tranche  
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OBJECTIVE: Identify and remove regulatory barriers to support innovation in the delivery of legal services 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Attempted to pass amendments to the 
Legal Profession Act (LPA) regarding 
the shift to legal services regulation 

Continue to seek these same legislative 
amendments  

• Received reports from CPCC and 
PRPPC recommending the regulation 
of MDPs in Nova Scotia  

Make a policy decision regarding regulation of 
multi-disciplinary practices in Nova Scotia and if 
approved, provide direction on implementation 

 

• Expressed our desire to support 
members during the pandemic by fast 
tracking the “innovation sandbox” 
priority  

Assess the feasibility of an “innovation sandbox” 
model for use in Nova Scotia 

 
 
 

• Were introduced to the risk index 
created by staff, and were given 
several updates about risk work  

Always make decisions rooted in consideration of 
regulatory risk 

 
 

OBJECTIVE: Investigate and implement, if appropriate, differential membership fee models 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 
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• Began very initial work on differential 
fee models 

• Considered whether differential fees 
have more relevance as a result of the 
pandemic 

Assess the feasibility of a differential fee model for 
use in Nova Scotia to increase access to legal 
services 

  

OBJECTIVE: Communicate and engage with members 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Began our initial work on mentorship  

FIRST: Assess current mentorship programs 
supported by the Society, and explore new models 
 
THEN: Research and develop a new mentorship 
approach that is “Triple-P” and applies the equity 
lens 

 

• Launched our new website 
• Invited the membership to our Council 

in the Community meetings 
• Held meetings and question and 

answer sessions with law firms and 
county bar associations before these 
had to be halted as a result of the 
pandemic 

• Held most of our regular celebratory 
events before these were also halted 

FIRST: Devise new ways for Council to engage 
and communicate with members  
 
THEN: Identify member groups for more targeted 
engagement or collaboration in conjunction with 
targeted engagement or collaboration of a related 
community group.   
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OBJECTIVE: Create an advocacy policy 

• Established the need for a policy to 
guide when and how the Society 
advocates for a particular issue 

Develop a public interest advocacy policy to guide 
Council’s work when advocating for 
improvements to the administration of justice 

 

  

110



5 
 

STRATEGIC GOAL #2: More Nova Scotians will have access to ethical and competent legal services 

OBJECTIVE: Promote access to legal services 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Rolled out a succession planning 
standard and toolkit This goes under 
support for members – standard out 
for consultation – Council will approve 
standard.  

• Began recruitment for a sole, small 
practice and rural practitioner working 
group 

• Agreed that in light of the pandemic, 
supporting sole, small, and rural 
practices is more important than ever  

FIRST: Learn from the COVID-19 Task Force how 
the pandemic may be impacting sole practitioners, 
small firms, rural members and those from equity 
seeking groups 
 
THEN: Establish Rural Practitioners’ Working 
Group and task them with providing 
recommendations to Council to address these and 
other challenges and needs  

 

• Held two Council in the Community 
meetings  

• Delayed future meetings due to 
limitations on gatherings as a result of 
the pandemic 

FIRST: Develop an overall strategy for future 
Council in the Community sessions 
 
THEN: Use information gathered to begin to 
understand and address barriers these 
communities face in accessing legal services  
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• Began a review of the Code of 
Conduct regarding cultural 
competence 

FIRST: Review code of conduct requirements 
regarding competence to determine if changes are 
recommended in relation to lawyer’s obligation to 
be culturally competent 
 
THEN: If changes are recommended, refer to the 
Code of Professional Conduct Committee 
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STRATEGIC GOAL #3: Nova Scotians will be served by a legal profession that is diverse, inclusive and 
culturally proficient 

OBJECTIVE: Promotion of Substantive Equality and Freedom from Discrimination in Delivery of Legal Services and the 
Justice System 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Rolled out the Equity Lens Toolkit 
• Held an in-person and online training 

session accessible to Council, 
committees and the membership  

• Received a cultural competence 
refresher from Robert Wright 

• Received regular updates and 
education from the Equity & Access 
Office 

FIRST: Hold another equity lens toolkit training 
session for Council and Committees and apply an 
equity lens to all our decision making 
 
THEN: Ensure committees apply an equity lens to 
all their decision making 
 

 

• Heard how many committees plan to 
examine their existing standards for 
cultural competence 

Review standards for appropriate references to 
lawyer cultural competence in the delivery of legal 
services 

 

OBJECTIVE: Promotion of Equity, Diversity and Inclusion in the Legal Profession 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 
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• Discussed ideas for how Council 
members could leverage its education, 
experiences and networks to promote 
equity, diversity and inclusion in the 
legal profession 

FIRST: Continue to develop and leverage our 
education, experiences and networks to promote 
equity, diversity and inclusion in the legal 
profession 
 
THEN: Share with each other how we are doing 
this in our communities 
 

  

• Administered a GEC survey seeking 
input from members about their 
experience with sexual harassment 
and discrimination in the legal 
profession 

FIRST: Receive GEC report following their 
analysis of survey results 
 
THEN: Create implementation plan for report 
recommendations 

 

OBJECTIVE: Implementing meaningful responses to the TRC Calls to Action and MMIWG inquiry call to justice 10 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Extended funding for the TRCWG into 
this year 

• Received regular updates about the 
TRCWG’s work, including preliminary 
results of a questionnaire distributed to 
the membership  

Continue to support the TRC Working Group by 
funding its work and ensuring its input influences 
Council decisions  

 

• Attended two education sessions 
planned and hosted by the TRCWG 

Apply our familiarity with the history of 
colonization, the legacy of residential schools, and 
Nova Scotia’s treaty environment to our decision-
making 
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OBJECTIVE: Develop mechanisms to hold members accountable for the delivery of culturally proficient legal services 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Received proposed process leading to 
a policy decision on how to meet this 
objective   

• Delayed some of this work as our 
priorities changed because of the 
pandemic 

FIRST: Consult with membership to inform policy 
decisions on cultural competence  
 
THEN: Craft a Society-wide definition of cultural 
competence and make a policy decision on 
cultural competency education for members  

 

• Amended the ALR to  include a 
question about cultural competency 
education 

Continue to collect data on the cultural 
competence of the membership 

 

OBJECTIVE: Addressing barriers to entry to the legal profession 

Last year, we: So that this year, we can: What did we do to accomplish 
this? 

• Reflected on our Council in the 
Community meetings and thought 
about how we can make our approach 
more effective 

• Identified “quick wins” from these 
meetings and put them into practice, 
such as having the Equity & Access 

 
FIRST: Make a policy decision on what community 
engagement should look like 
 
CONSIDER: Identify community groups for more 
targeted engagement or collaboration in 
conjunction with targeted engagement or 
collaboration of a related member group. 
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Manager give presentations about 
legal careers to high school students 
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MEMORANDUM TO COUNCIL 
 
 

From:  Tilly Pillay QC 

Date:  January 14, 2021 

Subject: ED Report 
 
This is a busy year at the Society, because every second year we appoint committee 
members and hold elections.  

 
Committee appointments 

 
The Nominating Committee was very busy in December reviewing applications from 
members for appointments to Society committees and matching skills, experience, and 
background with available vacancies. A focus of our process is to promote and 
encourage participation in our committees from members of diverse communities. We 
have had some success in our reach out, but we can always do more. This focus on 
promoting diversity on our committees (and Council) will continue in the months and 
years to come. 

 
Elections 

 
This spring will see District Elections and Member at Large Elections for Council 
positions. We will be advising the membership about the upcoming elections in the 
January InForum and through our social media channels. In addition, we have built a 
dedicated elections page on our website with timelines, documents that need to be 
completed and FAQ’s. Also, there will be a virtual information session with the 
Executive on February 3 at 4:30 p.m. when interested members can join to ask any 
questions they may have. So far, we have had enquiries from four members who are 
interested in putting their names forward.  

 
Committees and their work 

 
Committees are the life blood of this organization. We could not possibly do what we do 
without the generosity, hard work and commitment of our members and public 
representatives. An example of the excellent work they do can be seen in the Standards 
that are coming forward to Council. The Society is truly appreciative of the thoughtful 
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and detailed analysis that has gone into creating these standards. It helps us support 
our members by giving them guidance in their practice. 

 
I will end my report by thanking Jim Rossiter QC for his significant and many 
contributions to the Society and its work. Jim has always said that he enjoyed his work 
on committees and I think the Code of Professional Conduct Committee has a special 
place in his heart. All the best, Jim, now and always! 
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MEMORANDUM TO COUNCIL 

 

From:  Jim Rossiter QC, President 

Date:  January 11, 2021 

Subject: Presidents Report 
 
Tightened public health measures and the holidays conspired to make December and January 
quiet for presidential ceremonial and public appearances. A planned modified event in 
December to commemorate the recipients of 50-year practising certificates was postponed. In 
lieu I contributed personalised handwritten notes to the recipients, and heard in reply from some 
of them. 
 
Like many of you, on December 16 I attended the Equity Lens Toolkit Education session. This 
one was a refresher for me. Many thanks to Angela Simmonds. 
 
Thank you. 
 
Jim. 
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