NOVA SCOTIA
BARRISTERS’ SOCIETY

NSBS Regulatory Objectives

The key components of the Nova Scotia Barristers’ Society Legal Services Regulation model include six
Regulatory Objectives, described below.

The Regulatory Objectives set out the purpose and parameters of the Society’s legal services regulation, and
provide guidance to the Society, those we regulate and the public. Council has determined that regulation of legal
services in Nova Scotia should be carried out in a manner that is proactive, principled and proportionate.

The Regulatory Objectives help ensure clarity respecting the function and purpose of our Legal Profession
Act and the Society’s mandate, and how the Act and Regulations should be interpreted in future. They provide a
basis upon which the Society will demonstrate compliance with its function and purpose.

Significantly, the Regulatory Objectives strive to enhance public understanding of and confidence in the regulation
of legal services by the Society, and speak to the unique and important role the Society plays in promoting and
preserving the independence of the legal profession in the public interest.

1. Protect those who use legal services.
2. Promote the rule of law and the public interest in the justice system.
3. Promote access to legal services and the justice system.

4. Establish required standards for professional responsibility and competence in
the delivery of legal services.

5. Promote diversity, inclusion, substantive equality and freedom from
discrimination in the delivery of legal services and the justice system.

6. Regulate in a manner that is proactive, principled and proportionate.

As approved by Council on November 14, 2014

1. Protect those who use legal services

The Society’s primary mandate is to protect the public.[1]

The Society has a duty to protect those who use legal services by ensuring the competence and integrity of those
who provide legal services and fall within the Society’s regulatory authority.[2]

The Society therefore has a duty to protect those who engage lawyers and legal entities by ensuring their
competence, honesty and candour. Protection places a significant onus on the Society to establish appropriate
and effective standards for admission to the Bar and the practice of law. [3]

The Society strives to remain abreast of changes in the legal services marketplace that may impact the profession
and consumers in Nova Scotia; be aware of the expectations of consumers of legal services; demonstrate
commitment to educating and assisting lawyers in achieving the goals of competent and ethical practice; and
adopt clear and transparent means for enforcing adherence to these standards.[4]
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2. Promote the rule of law and the public interest in the justice system

The legal profession plays a critical role in promoting the rule of law[5]. As a regulator, the Society carries out its
duties in a manner consistent with the rule of law, taking steps to support the rule of law and encouraging lawyers
to do the same.[6]

This Objective requires that the Society act in a manner that upholds the independence of the profession and
promotes equality before the law, accountability to the law, fairness in the application of the law and procedural
and legal transparency[7]. Courts have repeatedly emphasized and supported the critical role that law societies
fulfil in maintaining independence of the legal profession through the creation and enforcement of standards of
practice.[8] An independent profession is critical to safeguarding the rule of law. The Society must also assist the
public in understanding the rule of law, its impact on the public and avenues within the justice system (broadly
speaking) that may be available to them. (See Regulatory Objective 1.)

The Society seeks to improve the administration of justice and takes steps to ensure that the conduct of lawyers
and the profession encourages public respect for the administration of justice, and public confidence in the
regulation of the profession and the justice system.[9]

3. Promote access to legal services and the justice system

There is broad recognition of a serious access to justice problem in Canada[10]. The cost, complexity and
inefficiency of the current system put meaningful justice out of reach for many Canadians[11] . To improve
access, the Society strives to identify ways the justice system can be more equitable and effective.

Equitable access to justice is one of the most important attributes of a democratic society. Ethical duties of
Canadian lawyers are premised on the existence of the duty to foster access to justice.[12] This includes a
“general obligation for each lawyer to contribute to the availability of legal services.”[13]

The Society has an important role to play this regard, and strives to create a regulatory regime that supports new
ways of offering legal services. This may include unbundled legal services, virtual law firms, multidisciplinary
practices, use of technology and outsourcing of legal processes and services.[14] The Society has an obligation
to promote affordable legal services[15]; effective remedies including through informal dispute mechanisms; the
right to take proceedings before a court; the right to a fair and public hearing; and the right to be tried without
undue delay.

4. Establish required standards for professional responsibility and competence for
lawyers and legal entities

This Regulatory Objective is integral to the Society’s legislative purpose and mandate.[16] It is well established at
law that a law society plays a unique and essential role in the independent regulation of lawyer conduct and public
protection.[17]

Lawyers are admitted to practice as officers of the court and are obliged to serve the court and the administration
of justice competently, ethically and professionally. The Society has a duty to ensure high standards of ethics and
competency for those entering the legal profession. The regulatory regime encourages lawyers and legal entities
to embed professional and ethical behaviour at all times in delivering legal services. The Society maintains a
regulatory framework that supports ongoing education of the profession and the articulation of standards and best
practices to promote competent, ethical, culturally competent[18] and professional conduct. The framework
supports an approach that is proactive, principled, proportional and focused on risk prevention.
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5. Promote diversity, inclusion, substantive equality and freedom from discrimination
in the delivery of legal services and the justice system

The existence of discrimination in the practice of law in Canada is well recognized.[19] The history of racism in
Nova Scotia, as illustrated by Donald Marshall, Jr.’s wrongful conviction and imprisonment, continues to influence
the Society’s work.[20]

Consumers of legal services in Nova Scotia represent a rich and diverse fabric of cultures, races and
backgrounds. In order to understand and properly protect and promote the public interest, the Society shows
leadership by promoting a diverse and inclusive legal profession that is representative of the full spectrum of the
public it serves. The Society and the profession ought to identify, respect and promote the interests of the public
and clients in a way that is culturally competent and non-discriminatory.[21]

To achieve this end, the Society engages with communities, collaborates with those engaged in the administration
of justice including the courts, and provides education to eliminate barriers and prevent discrimination. Along with
the ethical duties to provide competent, good quality of service, and to assist in making legal services available,
the duties regarding discriminatory behaviour have been part of the Code of Professional Conduct[22] for many
years.[23]

6. Regulate in a manner that is proactive, principled and proportionate

The Society’s governing statute, the Legal Profession Act, clearly articulates ‘what’ the Society is mandated to do
in the public interest, but not ‘how’. A regulator should carry out all its functions in a manner that complies with
good regulation principles and instills both public and lawyer confidence in that regulation.[24]

“For regulation to be effective, it must include a constant questioning or assessment of the effectiveness of the
regulation in terms of those that are regulated (lawyers) and those affected by the regulation (clients, consumers,
and the general community). Regulatory objectives can have the effect of making this clear to the regulators so as
to enhance their role in promoting professionalism, the rule of law and client protection.”[25]

Good regulation by the Society is characterized by proactivity, principles and proportionality. Proactivity requires
the Society to not simply react but to reach out to the profession and the community to ensure that the regulatory
objectives are met. Principles require the Society to set a regulatory framework that is aspirational rather than
based solely on narrowly focused rules. Proportionality calls for the application of efficient and effective regulatory
measures to achieve regulatory objectives using, among others, risk assessment and risk management tools. It
calls for a balancing of interests and a ‘proportionate’ response, both in terms of how the Society regulates and
how it addresses matters of non-compliance.
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